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CONFIDENTIAL PRIVATE PLACEMENT MEMORANDUM                      COPY NO. ______________ 

 

 

CUNAT MULTI-FAMILY INVESTMENT FUND II, LLC 

_______________________ 

Limited Liability Company Units 

2,000,000 Class A Units at $10 Per Unit 

Minimum Purchase: 2,500 Units ($25,000) 

Maximum Offering Amount: $20,000,000 

_______________________ 

 

Cunat Multi-Family Investment Fund II, LLC (the “Company”) is a Delaware limited liability company 

formed for the purpose of (i) acquiring, renovating, managing and holding for investment stabilized and value-added 

multi-unit apartment complexes (anticipated to be over 100-units each) and (ii) the development of new apartment 

complexes/projects (anticipated to be over 100-units each) located in the northwest suburbs of Chicago, Illinois, as 

well as other Midwest regions, in the Manager’s sole discretion (collectively, the “Investments”).  This offering 

(“Offering”) of 2,000,000 Class A Units of limited liability company membership interests in the Company 

(“Units”) at a purchase price of $10 per Unit as set forth in this Confidential Private Placement Memorandum 

(“Memorandum”) is being made to capitalize the Company with an amount sufficient to execute its business plan. 

The Manager expects to hold an initial closing of the Offering as soon as practicable when the sufficient Offering 

proceeds have been raised, which date is expected to be on or before September 30, 2017 (“Initial Closing Date”), 

subject to the sole discretion of the Manager to fix the initial closing date on an earlier or later date.  The Offering 

will terminate on the earlier to occur of (i) July 31, 2018, or (ii) the date of the closing on which an aggregate of 

$20,000,000 of Units have been sold in the Offering (the “Offering Termination Date”), which date may be 

extended to July 31, 2019 in the sole and absolute discretion of the Manager; provided, however, the Manager may 

increase the Maximum Offering Amount up to an aggregate amount of $30,000,000, in its sole discretion.  Cunat 

Investment Management, LLC, a Delaware limited liability company (the “Manager”), will serve as the Manager of 

the Company.  The Manager owns 100% of the Class B Units of the Company. 

The Company will pursue acquisitions of Investments on an ad hoc basis, upon favorable terms and at 

prices below replacement cost, add value through superior management and repositioning, and thereafter hold, 

manage, operate each Investment, and where appropriate, develop, construct, renovate and upgrade. The Manager 

has identified one (1) prospective Investment for possible investment as follows: a stabilized 100-unit apartment 

complex consisting of two separate two story buildings with a gross building area of 81,820 square feet commonly 

known as Silver Creek Apartments located on the east side of Seminary Ave. (IL-47) just south of St Johns Road in 

Woodstock, Illinois, a far northwestern suburb of the City of Chicago in McHenry County and was built in 1987 and 

1989 (“Silver Creek”).  Silver Creek is currently owned by Cunat, Inc., an Affiliate of the Manager. See 

“Investment Objectives and Business Plan.” 

The Company has not set a minimum offering amount for this Offering.  All proceeds from the sale of 

Units will be delivered directly to the Company’s operating account and be available for immediate use by the 

Company at its discretion; provided, however, in the event that sufficient Offering proceeds have not been raised 

prior to the Initial Closing Date to allow the Company to purchase Silver Creek, Cunat, Inc. shall contribute Silver 

Creek to the Company in exchange for an unsecured promissory note (the “Note”) equal to any shortfall in the 

equity required to purchase Silver Creek ($2,275,000). See “Investment Objectives and Business Plan.”  The Note 

will bear interest at four percent (4%) per annum and the Company will make principal and interest payments to 

Cunat, Inc. under the Note as additional Capital Contributions (as defined in the Operating Agreement) are raised 

from prospective Investors in this Offering.    

The Manager or its Affiliates will invest up to 10% of the funds invested into the Units on a pro rata basis 

up to a maximum amount of $2,000,000 into the Company in exchange for up to 222,222 Class B Units of limited 

liability company membership interests in the Company (the “Class B Units”).  For example, if prospective 

investors purchase $7,500,000 in Units, the Manager or its Affiliates will purchase $750,000 in Class B Units, but if 

the prospective investors purchase the Maximum Offering Amount, then the Manager or its Affiliates will purchase 

$2,000,000 in Class B Units. 
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The principal objectives of the Company will be to (i) acquire the Investments on favorable terms; (ii) 

provide long-term capital appreciation for its Investors, with an emphasis on current operating income and capital 

preservation; (iii) manage and hold such Investments for income producing purposes and eventually sell the 

Investments for a profit; and (iv) target a projected Average Annual Return for investors of approximately 16-20%.  

For purposes of this Memorandum, “Average Annual Return” means, with respect to any Member, the annualized 

discount rate, not compounded, that causes (i) the present value of all of the distributions made by the Company to 

such Member in his capacity as a Member (and to his predecessors in interest with respect to such Member’s 

Membership Interest) from each date on which such distributions are made, to equal (ii) the present value of all 

Capital Contributions made by such Member in his capacity as a Member to the Company from the date such 

Capital Contributions were made; provided, however, that if a Member acquires a Unit from the Company in 

exchange for a Capital Contribution of less than Ten Dollars ($10.00), for purposes of calculating such Member’s 

Average Annual Return such Member shall nevertheless be deemed to have made a Capital Contribution of Ten 

Dollars ($10.00) in exchange for such Unit.  THERE CAN BE NO ASSURANCE THAT ANY OF THE 

COMPANY’S OBJECTIVES WILL BE ACHIEVED. 

An investment in Units is speculative and involves substantial risks including, but not limited to, risks 
associated with investments in real estate, the start-up nature of the Company, the Company is a newly formed entity 
with no operating history, lack of liquidity, potential lack of diversity of investment, uncertainty as to the 
Investments, uncertainty as to the acquisition terms of the Investments, reliance on apartment tenants for revenues, 
competition, environmental risks, operating and financing apartment buildings, reliance on the Manager to select 
Investments, reliance on the Manager to manage the Company, reliance on the Property Manager to manage the 
Investments, uncertain terms of Investment financing, using leverage to acquire real estate, requirements that may be 
imposed by lenders, limited voting rights, the existence of various conflicts of interest between the Manager and its 
Affiliates and the Company, the Manager and its Affiliates will receive significant compensation which cannot yet 
be determined including fees on the purchase of the Investments, and tax risks.  See “Risk Factors.”  

In connection with the acquisition of the Investments, the Company will be required to enter into a property 

management agreement with Cunat, Inc., an Illinois corporation (the “Property Manager”), which will provide 

asset management services for the Investments.  The term of each property management agreement will commence 

on the date each Investment is acquired and, unless terminated as provided in the respective property management 

agreement, will renew automatically for one-year periods. 

Capitalized but undefined terms utilized herein shall have the same meaning as set forth in the Cunat Multi-

Family Investment Fund II, LLC Operating Agreement (“Operating Agreement”), a copy of which is attached 

hereto as Exhibit A.  The mailing address of the Company is 5400 W. Elm St., Ste. 110, McHenry, IL 60050.  The 

telephone number of the Company’s principal business office is (815) 385-3871. 

Neither the Securities and Exchange Commission (“SEC”) nor any state securities commission has 

approved or disapproved these securities or passed upon the accuracy or adequacy of this Memorandum. 

Any representation to the contrary is a criminal offense. 

These securities are subject to restrictions on transferability and resale and may not be transferred 

or resold except as permitted under the Securities Act of 1933, as amended (“Securities Act”), applicable state 

securities laws, pursuant to registration or exemption therefrom, and the Operating Agreement. Investors 

should be aware that they will be required to bear the financial risks of this investment for an indefinite 

period of time.  

  

Price to Investors(1) 

Selling Commissions and 

Organizational Costs(2)(3) 

 

Proceeds to Company(3) 

Per Unit(4) $10.00 $1.02 $8.98 

Maximum Offering(5) $20,000,000.00 $2,049,000.00 $17,951,000.00 

 

This Memorandum is dated June 1, 2017. 
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(1) Offers and sales of Units will be made only to Accredited Investors by the Company.  The Units will not be 

sold, nor any offers to purchase be accepted prior to the Units being qualified for sale under the “blue sky” 

or securities laws of each prospective investor’s respective state. 

(2) Offers and sales of Units will be made on a “best efforts” basis by broker-dealers (“Selling Group 

Members,” collectively the “Selling Group”) who are members of Financial Industry Regulatory 

Authority (“FINRA”).  The following fees will be paid from the proceeds of the Offering (the “Offering 

Proceeds”) in connection with the marketing and syndication of the Units: (i) Selling Commissions of up 

to $1,200,000 (6% of the Offering Proceeds) (“Selling Commissions”) to the Broker-Dealers; (ii) a 

nonaccountable marketing and due diligence allowance of up to $200,000 (1% of the Offering Proceeds) to 

the Broker-Dealers; (iii) a managing broker-dealer fee of (A) up to $100,000 (0.50% of the Offering 

Proceeds) and (B) $2,500 per month for the first 18-months of the Offering ($45,000), which shall be paid 

to ARETE Wealth Management LLC (“ARETE”) as the managing broker-dealer for the Offering; (iv) a 

national sales manager fee of (1) up to $20,000 (0.10% of the Offering Proceeds) and (2) $7,500 per month 

for the first 12-months of the Offering ($90,000); (v) a placement agent and wholesaler fee of (X) up to 

$120,000 (0.60%) and (Y) $10,000 per month for the first 12-months of the Offering ($120,000); and (vi) 

up to $154,000 (0.77% of the Offering Proceeds) for “promotional fees” in connection with the offering of 

Units, including, but not limited to, conferences, meetings and salesperson salaries (collectively, the 

“Selling Commissions and Expenses”). The aggregate amount of the Selling Commissions and Expenses 

will not exceed 10.245% of the Offering Proceeds sold to prospective investors not including the Manager, 

the Principals or their Affiliates; provided, however, in addition to the Selling Commissions and Expenses 

above the wholesaler shall receive up to $120,000 in Class B Units at a purchase price of $9.30 per Class B 

Unit in lieu of receiving such consideration in cash. The Manager may pay reduced Selling Commissions 

and Expenses or waive such sums with respect to Units purchased by Affiliates and other persons with the 

prior approval of the managing broker-dealer.  See “Plan of Distribution” and “Estimated Use of Proceeds.”   

(3) Amounts shown are proceeds prior to deducting accountable fees of up to $200,000 (approximately 1% of 

the Maximum Offering Amount) to the Manager or third parties to pay for organization and offering costs 

of the Offering (the “Organization and Offering Expenses”), including all expenses incurred in 

connection with the organization and formation of the Company, the preparation of the offering materials, 

and the marketing and sale of the Units, including, but not limited to, legal and accounting fees, tax 

planning fees, promotional and marketing fees or expenses, printing costs, and other costs or expenses 

incurred in connection therewith.  The Manager will be responsible for any Organization and Offering 

Expenses in excess of these sums. 

(4) The minimum purchase is 2,500 Units for a total purchase price of $25,000, except that the Manager 

reserves the right to reduce the minimum purchase and/or offer fractional Units for selected investors in its 

sole discretion. 

(5) The Manager may increase the Maximum Offering Amount up to an aggregate amount of $30,000,000, in 

its sole discretion. 

The purchase of Units involves substantial risks and the Units are speculative. You should carefully 

consider the discussion set forth under “Risk Factors.” This Memorandum contains forward-looking 

statements that involve risks and uncertainties.  The Company’s actual results may differ significantly from 

the results discussed in the forward-looking statements.  

The purchase of Units is suitable only for persons of substantial means who have no need for 

liquidity in their investment in the Company.  See “Who May Invest.”  You should carefully consider the 

following: 

1. Neither the information contained herein nor any prior, contemporaneous or subsequent 

communication should be construed by you as legal or tax advice.  You should consult your own counsel, 

accountant or business advisor as to legal, tax and related matters concerning an investment in Units. 



 (Cover Page – (iv)) 

2. The securities offered hereby may be offered and sold only to (i) Accredited Investors (as defined 

below) or (ii) an employee of Cunat or its Affiliate.  See “Who May Invest.”  

3. No person has been authorized by the Company to make any representations or furnish any 

information with respect to the Company or the Units, other than the representations and information set forth in this 

Memorandum or other documents or information furnished by the Company upon request as described in this 

Memorandum.  If any unauthorized information is given or unauthorized representations are made, such information 

or representations must not be relied upon as having been given by the Company, the Manager or its Affiliates.  

However, authorized representatives of the Company will, if such information is reasonably available, provide 

additional information which you or your representative requests for the purpose of evaluating the merits and risks 

of this Offering. 

4. Any predictions and representations, written or oral, which do not conform to those contained in 

this Memorandum should be disregarded, and their use is a violation of the law.  No representation or warranty can 

be given that the estimates, opinions or assumptions made herein will prove to be accurate. 

5. Trustees, custodians and fiduciaries of retirement and other plans subject to the Employee 

Retirement Income Security Act of 1974 (“ERISA”) or Internal Revenue Code Section 4975 (including individual 

retirement accounts) should consider, among other things:  (i) the substantial likelihood that the plan, although 

generally exempt from federal income taxation, would be subject to income taxation were its unrelated business 

taxable income from an investment in the Company and other unrelated business taxable income to exceed $1,000 in 

any taxable year (it is anticipated that the Company will generate unrelated business taxable income); (ii) whether an 

investment in the Company is advisable given the definition of plan assets under ERISA and the status of 

Department of Labor regulations regarding the definition of plan assets; (iii) whether the investment is in accordance 

with plan documents and satisfies the diversification requirements of Section 404(a) of ERISA; (iv) whether the 

investment is prudent under Section 404(a) of ERISA, considering the nature of an investment in, and the 

compensation structure of, the Company and the potential lack of liquidity of the Units; (v) that the Company has no 

history of operations; and (vi) whether the Company or any Affiliate is a fiduciary or party in interest to the plan.  

The prudence of a particular investment must be determined by the responsible fiduciary taking into account all the 

facts and circumstances of the Qualified Plan and of the investment. 

6. The Units are being offered until all 2,000,000 Class A Units are sold or until the Offering 

Termination Date, which maximum number of Units offered may be increased to 3,000,000, in the sole discretion of 

the Manager. 

7. No public market exists for the Units and it is highly unlikely that any such market will ever 

develop.  Furthermore, transfers of the Units are subject to certain limitations, including, but not limited to, the prior 

consent of the Manager.  Units must be considered solely as long-term investments.  See “Summary of the 

Operating Agreement and Income, Loss and Distributions.”  

8. This Memorandum does not constitute an offer or solicitation to anyone in any jurisdiction in 

which such an offer or solicitation is not authorized, or in which the person making such an offer is not qualified to 

do so, or to any person to whom it is unlawful to make an offer or solicitation.   

9. This Memorandum has been prepared solely for the benefit of persons interested in the proposed 

private placement of the Units offered hereby, and any reproduction or distribution of this Memorandum, in whole 

or in part, or the disclosure of any of its contents, without the prior written consent of the Manager, is prohibited.  

The recipient, by accepting delivery of this Memorandum, agrees to return this Memorandum and all documents 

furnished herewith to the Manager or its representatives upon request, if the recipient does not purchase any of the 

Units offered hereby or if the Offering is withdrawn or terminated. 

10. The Manager may reject a prospective investor’s Subscription Agreement for any reason.  

Subscription Agreements will be rejected for failure to conform to the requirements of the Offering or such other 

reasons as the Manager may determine to be in the best interests of the Company.  Subscription Agreements may 

not be revoked, canceled or terminated by the subscriber, except as therein provided. 
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11. This Offering is made exclusively by this Memorandum and the Exhibits attached hereto.  This 

Memorandum contains a summary of certain provisions of the Operating Agreement, but only the Operating 

Agreement contains complete information concerning the rights and obligations of the parties thereto.  This 

Memorandum contains summaries of certain other documents, which summaries are believed to be accurate, but 

reference is hereby made to the actual documents for complete information concerning the rights and obligations of 

the parties thereto.  Such information necessarily incorporates significant assumptions, as well as factual matters.  

All documents relating to this investment and related documents and agreements will be made available to you or 

your advisors upon request to the Manager. 

12. During the course of the Offering and prior to sale, you are invited to ask questions of and obtain 

additional information from the Manager concerning the terms and conditions of the Offering, the Company, the 

Manager and its Affiliates, the Units and any other relevant matters, including, but not limited to, additional 

information to verify the accuracy of the information set forth in this Memorandum.  The Manager will provide such 

information to the extent it possesses it or can acquire it without unreasonable effort or expense. 

13. The Units are offered by the Company subject to prior sale, receipt and acceptance by the 

Company of the relevant Subscription Agreement, the right of the Manager to reject any Subscription Agreement for 

Units in whole or in part, withdrawal, cancellation or modification of the Offering without notice to investors, and to 

certain other conditions. 

14. Because the Units are not registered under the Securities Act, or the securities laws of any state, 

investors must hold them indefinitely unless they are registered under the Securities Act and any applicable state 

securities laws, which registration the Manager does not expect to occur, or the Manager is satisfied, with the advice 

of counsel, that registration is not required under the Securities Act and applicable state laws.  The Operating 

Agreement also contains significant restrictions on the sale, transfer or other disposition of the Units by an investor.  

It is highly unlikely that a public market will ever exist for the Units. 

15. The price per Unit has been arbitrarily determined and is not the result of an arm’s length 

negotiation. 

16. There is no assurance that all of the Units will be sold. The Manager and its Affiliates may 

subscribe for Units for any reason they deem appropriate.  The Manager or its Affiliates will invest up to 10% of the 

funds invested into the Units on a pro rata basis up to a maximum amount of $2,000,000 into the Company in 

exchange for up to 222,222 Class B Units of limited liability company membership interests in the Company (the 

“Class B Units”).  For example if prospective investors purchase $7,500,000 in Units, the Manager or its Affiliates 

will purchase $750,000 in Class B Units, but if the prospective investors purchase the Maximum Offering Amount, 

then the Manager or its Affiliates will purchase $2,000,000 in Class B Units.  The Manager and its Affiliates will not 

acquire such Units with a view to resell or distribute them.  Any purchase of Units by the Manager or its Affiliates 

shall be on the same terms and conditions as are available to all investors.  See “Plan of Distribution.”  The purchase 

of Units by the Manager or its Affiliates could create certain risks, including, but not limited to, the following:  

(i) the Manager or its Affiliates would obtain voting power as Class A Members; (ii) the Manager or its Affiliates 

may want to dispose of Company assets at an earlier date than other Class A Members so as to recover its 

investment in the Units; and (iii) substantial purchases of Units may limit the Manager’s ability to fulfill any 

financial obligations that it may have to or on behalf of the Company.  See “Risk Factors – Risks Relating to Private 

Offering and Lack of Liquidity – Purchase of Securities by the Manager and its Affiliates.” 

The Units offered hereby have not been registered under the Securities Act, or the securities laws of 

certain states and are being offered and sold in reliance on exemptions from the registration requirements of 

said act and such laws. The Units are subject to restrictions on transferability and resale and may not be 

transferred or resold except as permitted under said act and such laws pursuant to registration or exemption 

therefrom. 

In making an investment decision, you must rely on your own examination of the person or entity 

creating the securities and the terms of the Offering, including the merits and risks involved. These securities 

have not been recommended by any federal or state securities commission or regulatory authority. 
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The Securities Act and the securities laws of certain jurisdictions grant purchasers of securities sold 

in violation of the registration or qualification provisions of such laws the right to rescind their purchase of 

such securities and to receive back their consideration paid. The Manager believes that the Offering 

described in this Memorandum is not required to be registered or qualified.  Many of these laws granting the 

right of rescission also provide that suits for such violations must be brought within a specified time, usually 

one year from discovery of facts constituting such violation.  Should any investor institute such an action on 

the theory that the Offering conducted as described herein was required to be registered or qualified, the 

Manager will contend that the contents of this Memorandum constituted notice of the facts constituting such 

violation. 

This Offering is being conducted pursuant to Rule 506(b) of Regulation D. As a result, general 

advertising or general solicitation is not permitted in connection with the sale of the Units.   
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WHO MAY INVEST 

The offer and sale of the Units are being made in reliance on an exemption from the registration 

requirements of the Securities Act.  Accordingly, distribution of this Memorandum has been strictly limited to 

persons who meet the requirements and make the representations set forth below.  The Manager reserves the right to 

declare any prospective investor ineligible to purchase Units based on any information which may become known or 

available to the Manager concerning the suitability of such prospective investor or for any other reason. 

Investor Suitability Requirements 

Investment in the Units involves a high degree of risk and is suitable only for persons of substantial 

financial means who have no need for liquidity in this investment.  This investment will be sold only to investors 

who (i) purchase a minimum of 2,500 Units for a purchase price of $25,000, except that the Manager reserves the 

right to reduce the minimum purchase and/or offer fractional Units for selected investors in its sole discretion, and 

(ii) represent in writing that they meet the investor suitability requirements established by the Manager and as may 

be required under federal or state law.   

There are two categories of suitability requirements that you must meet in order to purchase Units 

(“Investor Suitability Requirements”).  These include “Issuer Requirements” and “State Requirements” as 

defined below. 

Issuer Requirements.  You must represent in writing that you meet, among others, all of the following 

requirements: 

(a) You have received, read and fully understand this Memorandum and all Exhibits and attachments 

hereto.  You are basing your decision to invest on this Memorandum and all Exhibits and attachments hereto.  You 

have relied on information contained in these materials and have not relied upon any representations made by any 

other person; 

(b) You understand that an investment in the Units includes substantial risks and you are fully 

cognizant of and understand the risks relating to a purchase of the Units, including, but not limited to, those risks set 

forth in the section entitled “Risk Factors” in this Memorandum;   

(c) Your overall commitment to investments that are not readily marketable is not disproportionate to 

your individual net worth, and your investment in the Units will not cause such overall commitment to become 

excessive; 

(d) You have adequate means of providing for your financial requirements, both current and 

anticipated, and have no need for liquidity in this investment;  

(e) You can bear and are willing to accept the economic risk of losing your entire investment in the 

Units; 

(f) You are acquiring the Units for your own account and for investment purposes only and have no 

present intention, agreement or arrangement for the distribution, transfer, assignment, resale or subdivision of the 

Units;  

(g) You have such knowledge and experience in financial and business matters that you are capable of 

evaluating the merits of investing in the Units and have the ability to protect your own interests in connection with 

such investment; and 

(h) You are either (i) an Accredited Investor (as defined in Regulation D promulgated under the 

Securities Act) or (ii) an employee of Cunat or its Affiliate. For purposes of this Memorandum, an “Accredited 

Investor” includes:  
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• Any natural person that has: (i) an individual net worth (as defined below), or joint net worth with 

his or her spouse, of more than $1,000,000, or (ii) individual income in excess of $200,000, or 

joint income with his or her spouse in excess of $300,000, in each of the two most recent years 

and has a reasonable expectation of reaching the same income level in the current year; 

• Any bank as defined in Section 3(a)(2) of the Securities Act, any savings and loan association or 

other institution as defined in Section 3(a)(5)(A) of the Securities Act whether acting in its 

individual or fiduciary capacity; 

• Any broker-dealer registered under Section 15 of the Securities Exchange Act of 1934, as 

amended; 

•  Any insurance company as defined in Section 2(13) of the Securities Act; 

• Any investment company registered under the Investment Company Act of 1940, as amended, and 

the rules and regulations promulgated thereunder (the “Investment Company Act of 1940”) or a 

business development company (as defined in Section 2(a)(48) of that Act); 

• Any small business investment company licensed by the U.S. Small Business Administration 

under Section 301(c) or (d) or the Small Business Investment Act of 1958, as amended; 

• Any plan established and maintained by a state, its political subdivisions or any agency or 

instrumentality of a state or its political subdivisions, for the benefit of its employees, if such plan 

has total assets of more than $5,000,000; 

• Any private business development company (as defined in Section 202(a)(22) of the Investment 

Advisers Act of 1940, as amended); 

• Any corporation, Massachusetts or similar business trust, partnership or organization described in 

Code Section 501(c)(3) that has total assets over $5,000,000 and was not formed for the specific 

purpose of acquiring the Units; 

• Any trust, with total assets in excess of $5,000,000 that was not formed for the specific purpose of 

acquiring the Units and whose purchase is directed by a person who has such knowledge and 

experience in financial and business matters that he or she is capable of evaluating the merits and 

risks of an investment in the Units (as described in Rule 506(b)(2)(ii) under the Securities Act); 

and 

• Any entity in which all of the equity owners are Accredited Investors.  

For purposes of calculating your net worth, “net worth” is defined as the difference between total assets 

and total liabilities, excluding the value of your primary residence.  In the case of fiduciary accounts, the net worth 

and/or income suitability requirements must be satisfied by the beneficiary of the account or by the fiduciary, if the 

fiduciary directly or indirectly provides funds for the purchase of the Units. 

State Requirements.  You must meet the investor suitability requirements, if any, established by the laws 

and regulations of the state of your residence.  

Discretion of the Manager.  The investor suitability requirements stated above represent minimum 

suitability requirements, as established by the Manager, for investors.  Accordingly, the satisfaction of applicable 

state requirements by an investor will not necessarily mean that the Units are a suitable investment for such investor, 

or that the Manager will accept the investor as a subscriber.  Furthermore, the Manager may modify such 

requirements at its discretion for all or certain investors, and any such modification may raise the suitability 

requirements for investors. 
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Prohibited Parties. The Company is subject to U.S. laws that prohibit or restrict (i) transactions with 

certain parties, and (ii) the conduct of transactions involving certain foreign parties. These laws include, without 

limitation, U.S. Executive Order 13224, the U.S. Foreign Corrupt Practices Act, the Bank Secrecy Act, the 

International Money Laundering Abatement and Anti-terrorism Financing Act, the Export Administration Act, the 

Arms Export Control Act, the U.S. Patriot Act, and the International Economic Emergency Powers Act, and the 

regulations issued pursuant to these and other U.S. laws.  As part of the express consideration for the purchase of 

Units, each prospective investor must represent that neither they nor any other person or entity associated with them, 

is now, or has been listed on: (i) the U.S. Treasury Department’s List of Specially Designated Nationals; (ii) the U.S. 

Commerce Department’s Denied Persons List, Unverified List, Entity List, or General Orders; (iii) the U.S. State 

Department’s Debarred List or Nonproliferation Sanctions; or (iv) the Annex to U.S. Executive Order 13224.  

In addition, each prospective investor must warrant that (i) neither they nor any other person or entity 

associated with them, is now, or has been: (A) a person or entity who assists, sponsors, or supports terrorists or acts 

of terrorism; or (B) is owned or controlled by terrorists or sponsors of terrorism; (ii) they are now, and have been, in 

compliance with U.S. anti-money laundering and counter-terrorism financing laws and regulations, and that any 

funds provided by them to the Company were legally obtained in compliance with these laws; and (iii) neither they 

nor any other person or entity associated with them, will, during the term of their ownership of Units, become a 

person or entity described above or otherwise become a target of any anti-terrorism law. 

The written representations you make will be reviewed to determine your suitability.  The Manager 

may, in its sole and absolute discretion, refuse a subscription for Units if it believes that an investor does not 

meet the applicable investor suitability requirements, the Units otherwise constitute an unsuitable investment 

for the investor, or for any other reason. 

HOW TO INVEST 

Subscription Procedures 

Prospective Investors who would like to purchase Units must read carefully this Memorandum.  In order to 

subscribe for Units, a prospective investor must deliver the following to the Manager: 

• A completed and signed copy of the Subscription Agreement; and 

• An amount equal to 100% of such investor’s subscription amount either by (i) a check made payable to 

“Cunat Multi-Family Investment Fund II, LLC” or (ii) by a wire transfer to: 

The Private Bank  (“Bank”) 

120 S. LaSalle Street 

Chicago, IL 60603 

ABA:  071006486 

ACCT:  1377078 

FBO:  Cunat Multi-Family Investment Fund II, LLC 

 

Acceptance of Subscriptions  

Subscriptions are not binding on the Company unless or until accepted by the Manager on behalf of the 

Company.  The Manager has the right, to be exercised in its sole discretion, to accept or reject any subscription in 

whole or in part for a period of 30 days after receipt of the subscription.  Any subscription not accepted within 30 

days of receipt shall be deemed rejected. 

The Manager may, in its sole and absolute discretion, refuse a subscription for Units if they believe 

that an investor does not meet the applicable investor suitability requirements, the Units otherwise constitute 

an unsuitable investment for the investor, or for any other reason.  In addition, the Company reserves the 

right to terminate any Subscription Agreement at any time prior to the Offering Termination Date, in the 

sole discretion of the Manager, in which event all amounts deposited with respect to such terminated 

Subscription Agreement will be returned without interest. 
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The Company has not set a minimum offering amount for this Offering. All proceeds from the sale of Units 

will be delivered directly to the Company’s operating account and be available for immediate use by the Company 

at its discretion.  The Offering will terminate on the earlier to occur of (i) July 31, 2018, or (ii) the date of the closing 

on which an aggregate of $20,000,000 of Units have been sold in the Offering (the “Offering Termination Date”), 

which date may be extended to July 31, 2019 in the sole and absolute discretion of the Manager; provided, however, 

the Manager may increase the Maximum Offering Amount up to an aggregate amount of $30,000,000, in its sole 

discretion. The Manager is entitled, at its sole discretion, to continue to accept subscriptions and to hold one or more 

subsequent closings until the Offering Termination Date, at which time the Offering will terminate. 

The Manager reserves the right to cancel the Offering at any time; and if the Offering is cancelled, then all 

amounts deposited will be returned without interest and all capital commitments will be cancelled.  Affiliates of the 

Manager will be entitled to acquire any number of the Units offered by this Memorandum. 

Compliance with Anti-Money Laundering Regulations 

As part of the Company’s responsibility for the prevention of money laundering, the Company and the 

Manager and its Affiliates, subsidiaries or associates may require a detailed verification of a subscriber’s identity, 

any member underlying the account and the source of any payment to the Company. 

The Company and the Manager each reserve the right to request such information as is necessary to verify 

the identity of a subscriber and the underlying member of an investor’s interest in the Company.  In the event of 

delay or failure by the subscriber or Member to produce any information required for verification purposes, the 

Company may refuse to accept a subscription or may cause the withdrawal of any such Member from the Company.  

The Manager, by written notice to any Member, may suspend the payment of distribution proceeds to such Member 

if the Manager deems it necessary to do so to comply with anti-money laundering regulations applicable to the 

Company, the Manager, and its Affiliates, subsidiaries or associates or any of the Company’s other services 

providers. 

Each prospective investor will be required to make such representations to the Company as the 

Company, the Manager and its Affiliates, subsidiaries or associates or any of the Company’s other service 

providers will require in connection with such anti-money laundering programs, including, without 

limitation, representations to the Company  that such investor is not a prohibited country, territory, 

individual or entity listed on the Department of Treasury’s Office of Foreign Assets Control (“OFAC”) 

website and that it is not directly or indirectly affiliated with any country, territory, individual or entity 

named on an OFAC list or prohibited by any OFAC sanctions programs.  Such prospective investor will also 

be required to represent to the Company that amounts contributed by it to the Company were not directly or 

indirectly derived from activities that may contravene federal, state or international laws and regulations, 

including anti-money laundering laws and regulations.  

 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 
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SUMMARY OF THE OFFERING 

The following material is intended to provide selected limited information regarding the Company and this 

Offering and should be read in conjunction with, and is qualified in its entirety by, the detailed information 

appearing elsewhere in this Memorandum.   

You are urged to read this entire Memorandum before investing in the Company. This 

Memorandum contains forward-looking statements that involve risks and uncertainties. The Company’s 

actual results may differ significantly from the results discussed in the forward-looking statements. Factors 

that might cause such differences include, but are not limited to, those discussed under “Risk Factors.” 

Securities Offered:  The securities being offered hereby are investments in a limited liability 
company that intends to acquire, manage and re-sell the Investments.  See 
“Investment Objectives and Business Plan.”  Class A Units of limited liability 
company membership interest in the Company (“Units”) are being offered by 
the Company at $10 per Unit.  The minimum purchase is 2,500 Units 
($25,000), except that the Manager reserves the right to reduce the minimum 
purchase and/or offer fractional Units for selected investors in its sole 
discretion.  Except for Silver Creek, no Investments have been identified at this 
time.  When an Investment is identified for acquisition, the Company will issue 
an Investment supplement. See “Summary of the Operating Agreement and 
Income, Loss and Distributions.” 

Organization:  The Company was formed on April 20, 2017. 

Investments – Types 

and Sources of 

Investments: 

 The Company’s investments may consist of (i) acquiring, renovating, 

managing and holding for investment stabilized and value-added multi-unit 

apartment complexes (anticipated to be over 100-units each) and (ii) the 

development of new apartment complexes/projects (anticipated to be over 100-

units each) located in the northwest suburbs of Chicago, Illinois, as well as 

other Midwest regions, in the Manager’s sole discretion (collectively referred 

to herein as “Investments”). 

The Company will pursue acquisitions of Investments on an ad hoc basis, upon 

favorable terms and at prices below replacement cost, add value through 

superior management and repositioning, and thereafter hold, manage, operate 

each Investment, and where appropriate, renovate and upgrade. Until the end 

of the Investment Period, the Manager shall provide the Company with a first 

right of refusal on potential property acquisitions that fit the Company’s 

“Investment” parameters. 

Acquisition of Silver 

Creek: 

 

 The Company will pursue acquisitions of Investments on an ad hoc basis, upon 

favorable terms and at prices below replacement cost, add value through 

superior management and repositioning, and thereafter hold, manage, operate 

each Investment, and where appropriate, develop, construct, renovate and 

upgrade. The Manager has identified one (1) prospective Investment for 

possible investment as follows: a stabilized 100-unit apartment complex 

consisting of two separate two story buildings with a gross building area of 

81,820 square feet commonly known as Silver Creek Apartments located on 

the east side of Seminary Ave. (IL-47) just south of St Johns Road in 

Woodstock, Illinois, a far northwestern suburb of the City of Chicago in 

McHenry County and was built in 1987 and 1989 (“Silver Creek”).  Silver 

Creek is currently owned by Cunat, Inc., an Affiliate of the Manager. See 

“Investment Objectives and Business Plan.” 

The Company has not set a minimum offering amount for this Offering.  All 
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proceeds from the sale of Units will be delivered directly to the Company’s 

operating account and be available for immediate use by the Company at its 

discretion; provided, however, in the event that sufficient Offering proceeds 

have not been raised prior to the Initial Closing Date to allow the Company to 

purchase Silver Creek, Cunat, Inc. shall contribute Silver Creek to the 

Company in exchange for an unsecured promissory note (the “Note”) equal to 

any shortfall in the equity required to purchase Silver Creek ($2,275,000).  See 

“Investment Objectives and Business Plan.”  The Note will bear interest at four 

percent (4%) per annum and the Company will make principal and interest 

payments to Cunat, Inc. under the Note as additional Capital Contributions (as 

defined in the Operating Agreement) are raised from prospective Investors in 

this Offering. 

Investments – 

Financing and 

Borrowings: 

 The Company may, from time to time, enter into credit facilities, lines of credit 

or other financing arrangements for acquisitions of Investments or to pay 

expenses with borrowings in lieu of, or in advance of, calling Capital 

Commitments.  The Company may secure the credit facility by an assignment 

of the Members’ capital commitments, and Members may be required to 

confirm that their Capital Commitment obligations are unconditional (except as 

otherwise provided in the Operating Agreement), to honor capital commitment 

calls made by the Company (except as otherwise provided in the Operating 

Agreement), to provide financial information and to execute other documents 

required to obtain such facility.  Although the Manager will attempt to obtain 

financing for acquisitions of property on a non-recourse basis to the Company 

(except for customary recourse carve-outs, including environmental issues), the 

Company’s assets may be pledged or made subject to any security device to 

secure the indebtedness of the Company.  However, more likely than not, any 

such financing will require guaranty agreements from the Manager (and its 

members, managers, shareholders, affiliates, officers, partners, directors, 

employees, agents and assigns) and, if required, the Company will indemnify 

any such guarantors from any claim or liability that arises in connection with or 

is related to any financing guaranteed by them on behalf of the Company.  The 

Manager has not obtained a commitment for any such financing. 

Investments – 

Operation and 

Management: 

 Day-to-day management of the Investments will be provided by the Manager 

or the Property Manager where real property must be managed and operated, 

including unaffiliated property managers, at the sole discretion of the Manager.   

Company Objectives:  The principal objectives of the Company will be to (i) acquire the Investments 

on favorable terms; (ii) provide long-term capital appreciation for its Investors, 

with an emphasis on current operating income and capital preservation; (iii) 

manage and hold such Investments for income producing purposes and 

eventually sell the Investments for a profit; and (iv) target a projected Average 

Annual Return for investors of approximately 16-20%.  THERE CAN BE NO 

ASSURANCE THAT ANY OF THE COMPANY’S OBJECTIVES WILL BE 

ACHIEVED.  

Manager:  Cunat Investment Management, LLC, a Delaware limited liability company 

will act as the Manager of the Company.  The Manager was formed on 

February 5, 2016.  Brian G. Cunat and John C. Cunat (collectively, the 

“Principals”) are the sole members (50% each) of the Manager and the 

Property Manager.  In the event of any disagreement between the Principals 

whereby they cannot reach a unanimous decision with respect to the 

management or operation of the Company, the decision of Brian G. Cunat shall 

prevail.  The Manager owns 100% of the Class B Units of the Company.  Brian 

G. Cunat is the founder and CEO and John C. Cunat is the Executive Vice 
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President of the Cunat Group, a real estate development and property 

management group of companies, which includes Cunat, Inc. and its Affiliates.  

Cunat, Inc. and its Affiliates currently own and manages property in six states 

and two countries.  The Principals have a combined total of over 84 years of 

experience in the real estate industry.  See “The Manager” for the biographies 

and investment experience of the Principals and the key members of their team.  

The Manager or its Affiliates will invest up to 10% of the funds invested into 

the Units on a pro rata basis up to a maximum amount of $2,000,000 into the 

Company in exchange for up to 222,222 Class B Units of limited liability 

company membership interests in the Company (the “Class B Units”).  For 

example if prospective investors purchase $7,500,000 in Units, the Manager or 

its Affiliates will purchase $750,000 in Class B Units, but if the prospective 

investors purchase the Maximum Offering Amount, then the Manager or its 

Affiliates will purchase $2,000,000 in Class B Units.   

Class A Members:  The Class A Members of the Company (the “Class A Members” and together 

with the Class B Members, collectively, the “Members”) will be the 

purchasers of the Units offered hereby.  Each Class A Member’s liability will 

be limited to the amount of such Class A Member’s Capital Contribution to the 

Company (e.g., $10 per Unit and including, in some instances, portions 

returned to such Class A Member), plus undistributed profits.  Units are 

transferable only upon the satisfaction of certain requirements.  See “Summary 

of the Operating Agreement and Income, Loss and Distributions.” 

Class B Members:  The Manager or its Affiliates will invest up to 10% of the funds invested into 

the Units on a pro rata basis up to a maximum amount of $2,000,000 into the 

Company in exchange for up to 222,222 Class B Units of limited liability 

company membership interests in the Company (the “Class B Units”).  For 

example if prospective investors purchase $7,500,000 in Units, the Manager or 

its Affiliates will purchase $750,000 in Class B Units, but if the prospective 

investors purchase the Maximum Offering Amount, then the Manager or its 

Affiliates will purchase $2,000,000 in Class B Units. 

Management of the 

Company: 

 The Manager will manage and control the affairs of the Company.  See “The 

Manager.” 

Term of the 

Company: 

 Although the Company may dissolve sooner upon the happening of certain 

events set forth in the Operating Agreement, the term of the Company will 

continue until the fifth (5th) anniversary of the Offering Termination Date; 

provided, however, that the Manager may extend this date up to two (2) times 

in one-year increments, in its sole and absolute discretion, by providing the 

Class A Members with not less than 10 business days’ written notice of its 

intent to extend (“Term”).  See “Operating Agreement” which is attached 

hereto as Exhibit A. 

Experience of 

Manager: 

 The Manager and its Affiliates are currently engaged directly and through 

affiliated entities in the acquisition, funding, management and sale of income-

producing real property. 

Compensation to 

Manager and 

Affiliates: 

 

 The Manager and its Affiliates will receive fees and distributions as described 

elsewhere herein.  See “Compensation of the Manager and Affiliates.” 

Investor Suitability 

Standards: 

 The Offering of the Units by the Company is strictly limited to persons who 

meet certain minimum financial and other requirements.  See “Who May 
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Invest.” 

Use of Proceeds:  The Offering of 2,000,000 Units as set forth in this Memorandum is being 

made to capitalize the Company with an amount sufficient to acquire certain 

Investments, which maximum number of Units offered may be increased to 

3,000,000, in the sole discretion of the Manager.  See “Estimated Use of 

Proceeds” and “Investment Objectives and Business Plan.”  

Minimum Purchase:  A minimum purchase of 2,500 Units ($25,000) will be required, except that the 

Manager reserves the right to reduce the minimum purchase and/or offer 

fractional Units for selected investors in its sole discretion.  See “Description 

of Limited Liability Company Units.” 

No Minimum 

Offering: 

 

 The Company has not set a minimum offering amount for this Offering. All 

proceeds from the sale of Units will be delivered directly to the Company’s 

operating account and be available for immediate use by the Company at its 

discretion. 

Initial Closing Date:  The Manager expects to hold an initial closing of the Offering as soon as 

practicable when the sufficient Offering proceeds have been raised, which date 

is expected to be on or before September 30, 2017 (“Initial Closing Date”), 

subject to the sole discretion of the Manager to fix the initial closing date on an 

earlier or later date. 

Maximum Offering 

Amount: 

 The Company is seeking to raise a maximum amount of $20,000,000 in 

Offering proceeds (the “Maximum Offering Amount”); provided, however, 

the Manager may increase the Maximum Offering Amount up to an aggregate 

amount of $30,000,000, in its sole discretion. 

Offering Termination 

Date: 

 The Manager is entitled, at its sole discretion, to continue to accept 

subscriptions and to hold one or more subsequent closings up to July 31, 2018 

(the “Offering Termination Date”), which date may be extended to July 31, 

2019 in the sole and absolute discretion of the Manager.  These subsequent 

closings may occur at the sole discretion of the Manager in order to accept 

subscriptions for additional Units, and to permit existing Class A Members to 

increase their Capital Commitments, up until the Offering Termination Date.  

Capital 

Commitments: 

 The Company is seeking capital commitments (each, a “Capital 

Commitment,” and together, the “Capital Commitments”) from Accredited 

Investors of up to $20,000,000; provided, however, the Manager may increase 

the Maximum Offering Amount up to an aggregate amount of $30,000,000, in 

its sole discretion.  The Manager or its Affiliates will invest up to 10% of the 

funds invested into the Units on a pro rata basis up to a maximum amount of 

$2,000,000 into the Company in exchange for up to 222,222 Class B Units of 

limited liability company membership interests in the Company (the “Class B 

Units”).  For example if prospective investors purchase $7,500,000 in Units, 

the Manager or its Affiliates will purchase $750,000 in Class B Units, but if the 

prospective investors purchase the Maximum Offering Amount, then the 

Manager or its Affiliates will purchase $2,000,000 in Class B Units. See “Who 

May Invest” for additional information about qualifications necessary to invest 

in the Company. 

Investment Period:  Capital Commitments and distributions from the sale of Investments may be 

utilized to make Investments during the period commencing on the Initial 

Closing Date and expiring at the 24-month anniversary of the Offering 

Termination Date; provided, however, that the Manager may extend this date 
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up to one (1) time in a six-month increment, in its sole and absolute discretion, 

by providing the Class A Members with not less than 10 business days’ written 

notice of its intent to extend (the “Investment Period”). 

Distributions:  Cash flow from operations generally may be distributed quarterly (in the sole 

discretion of the Manager), and net proceeds attributable to any capital event 

(such as the sale, other disposition or major refinancing of any individual 

Investment) will be distributed promptly, in the order of priority set forth 

below, other than amounts held as reserves to meet Company obligations; 

provided, however, that during the Investment Period any proceeds attributable 

to a capital event (including gains and profits) may be re-invested by the 

Company and not distributed to the Members, in the sole and absolute 

discretion of the Manager. 

Cash flow from operations shall be distributed to the Members in the order of 

priority set forth below: 

 (1) First, 100% to the Class A Members pro rata in accordance 

with their percentage of Units, in an amount equal to their respective accrued 

but unpaid 8% Preferred Return; provided, however, the Company shall pay a 

minimum of a 5% Preferred Return per annum on a current basis and any 

unpaid amount shall be accrued and paid in the priority as set forth herein; 

 (2) Second, until the Class A Members have received an 

Average Annual Return of 12%, (i) 80% of each such Distribution to the Class 

A Members as a group and distributed among the Class A Members in 

proportion to their respective Class A Membership Interest Percentages and (ii) 

20% to the Class B Member; 

 (3) Third, until the Class A Members have received an Average 

Annual Return of 18%, (i) 50% of each such Distribution to the Class A 

Members as a group and distributed among the Class A Members in proportion 

to their respective Class A Membership Interest Percentages and (ii) 50% to 

the Class B Member; and 

 (4) Thereafter, (i) 20% to the Class A Members and distributed 

among the Class A Members in proportion to their respective Class A 

Membership Interest Percentages and (ii) 80% to the Class B Members. 

Cash flow from a capital event shall be distributed to the Members in the order 

of priority set forth below: 

 (1) First, 100% to the Class A Members pro rata in accordance 

with their percentage of Units, in an amount equal to their respective accrued 

but unpaid 8% Preferred Return; provided, however, the Company shall pay a 

minimum of a 5% Preferred Return per annum on a current basis and any 

unpaid amount shall be accrued and paid in the priority as set forth herein; 

 (2) Second, 100% to the Class A Members pro rata in 

accordance with their respective Capital Accounts, until all of the Class A 

Members have received cumulative distributions equal to their respective 

Capital Contributions; 

 (3) Third, 100% to the Class B Member until the Class B 

Member has received cumulative distributions equal to its respective Capital 
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Contributions; 

 (4) Fourth, until the Class A Members have received an Average 

Annual Return of 12%, (i) 80% of each such Distribution to the Class A 

Members as a group and distributed among the Class A Members in proportion 

to their respective Class A Membership Interest Percentages and (ii) 20% to 

the Class B Member; 

 (5) Fifth, until the Class A Members have received an Average 

Annual Return of 18%, (i) 50% of each such Distribution to the Class A 

Members as a group and distributed among the Class A Members in proportion 

to their respective Class A Membership Interest Percentages and (ii) 50% to 

the Class B Member; and 

 (6) Thereafter, (i) 20% to the Class A Members and distributed 

among the Class A Members in proportion to their respective Class A 

Membership Interest Percentages and (ii) 80% to the Class B Members. 

“Average Annual Return” means, with respect to any Member, the 

annualized discount rate, not compounded, that causes (i) the present value of 

all of the distributions made by the Company to such Member in his capacity 

as a Member (and to his predecessors in interest with respect to such Member’s 

Membership Interest) from each date on which such distributions are made, to 

equal (ii) the present value of all Capital Contributions made by such Member 

in his capacity as a Member to the Company from the date such Capital 

Contributions were made; provided, however, that if a Member acquires a Unit 

from the Company in exchange for a Capital Contribution of less than Ten 

Dollars ($10.00), for purposes of calculating such Member’s Average Annual 

Return such Member shall nevertheless be deemed to have made a Capital 

Contribution of Ten Dollars ($10.00) in exchange for such Unit.   

“Preferred Return” shall mean a sum equal to eight percent (8%) per annum, 

determined on the basis of a year of 365 or 366 days, as the case may be, for 

the actual number of days in the period for which the Preferred Return is being 

determined of the average daily balance of a Class A Member’s aggregate 

unreturned Capital Contributions, commencing on the first date any Class A 

Member’s Capital Contribution is used to acquire an Investment, which 

Preferred Return is cumulative, but not compounded. 

Claw-Back:  If, after a final capital event of the Company’s last Investment, the aggregate 

distributions received by the Class A Members are less than a 100% return of 

their Capital Contributions plus the Preferred Return, the Class B Members 

will be subject to a Claw-back of any previously received distributions to the 

Class B Members until the Class A Members have received at least a 100% 

return of their Capital Contributions plus the Preferred Return.  Accordingly, 

upon the final distribution of Company assets in complete liquidation of the 

Company, if the Class A Members have not previously received a 100% return 

of their Capital Contributions plus the Preferred Return, the Class B Members 

will be required to pay to the Company, for distribution by the Company to all 

Class A Members in proportion to their Capital Contributions, amounts 

previously distributed to the Class B Members in order to repay any such 

shortfall to the Members due to previous distributions to the Class B Members.  

Capital 

Commitments: 

 Each Class A Member shall be obligated to make capital contributions to the 

Company in an aggregate amount equal to its Capital Commitment.  100% of 

each Class A Member’s Capital Commitment must be paid concurrently with 
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subscription. 

Asset Management 

Fee: 

 Each year the Manager shall receive compensation for services rendered or to 

be rendered in an amount equal to one percent (1%) of the aggregate Capital 

Contributions deployed into Investments by the Company (the “Asset 

Management Fee”).  The Asset Management Fee will be payable quarterly 

(0.25% each quarter) and in arrears commencing upon receipt of the first 

Capital Contributions made to the Company; provided, however no Asset 

Management Fee will accrue or be paid on Capital Contributions that are not 

deployed into Investments. 

Development Fee:  The Manager or its Affiliates shall be compensated for its oversight of any 

development, construction or renovation of the improvements to any 

Investments.  The development fee shall be five percent (5%) of the aggregate 

of all hard and soft costs for items included in the development, construction or 

renovation budget at the outset of each Investment (“Development Fee”). 

Property 

Management: 

 Cunat, Inc., an Illinois corporation, or a third party property management 

company to be designated by the Manager will be the Property Manager of the 

Investments (the “Property Manager”). In connection with the acquisition of 

each Investment, the Company will be required to execute a property 

management agreement with the Property Manager to provide asset 

management services for such Investment.  The Property Manager will be 

responsible for day-to-day management and operation of the Investments, 

including paying Investment expenses on behalf of the Company and 

maintaining books, records and bank accounts for each Investment.  The 

Property Manager will receive an annual property management fee equal to up 

to four percent (4%) of the gross revenues of the Investments (the “Property 

Management Fee”).   

Financing Fee:  Upon the closing of any financing or refinancing of any Investment, a 

financing fee equal to two percent (2%) of the aggregate loan amount (the 

“Financing Fee”) shall be payable to the Manager by the Company.  

Guaranty Fee:  In the event the Manager or any of the Principals are required to provide a 

guaranty with respect to any financing or refinancing of any Investment, a 

guaranty fee equal to one percent (1%) of the aggregate loan amount (the 

“Guaranty Fee”) shall be payable to the Manager by the Company.  

Disposition Fee:  Upon the sale or other disposition of each Investment, a disposition fee equal 

to two percent (2%) of the net sale or other disposition price of each 

Investment (the “Disposition Fee”) shall be payable to the Manager by the 

Company (i.e., the sales price after the payment of selling brokerage fees). 

Company Expenses:  The Company will be responsible for all ordinary costs and expenses incurred 

by the Company in connection with its activities, including the following:  

(i) all expenses of organizing the Company and offering the Units; 

(ii) all expenses incurred in connection with identifying, evaluating, structuring 

and negotiating any potential or valuation of any Investment, including 

reasonable research-related travel expenses; (iii) the Asset Management Fee 

the Financing Fee, the Development Fee, the Property Management Fee, the 

Guaranty Fee, the Disposition Fee or similar fees paid under partnership, 

limited liability company, or joint venture arrangements where the Company is 

a party; (iv) litigation-related and indemnification expenses (other than costs 

and expenses that are determined by final judgment of a court of competent 

jurisdiction to have resulted from the gross negligence or willful misconduct of 
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an Indemnified Party (as defined below); and (v) all ordinary administrative 

expenses of the Company, including clearance fees, fees of auditors, attorneys 

and other professionals, and the cost of reports to the Members.  The Company 

will not be responsible for compensation of the Principals or for any office 

overhead expenses of the Manager. 

Uninvested Funds:  Company capital that is not invested in Investments will be invested in short-

term United States government securities or short-term deposits at financial 

institutions.  The Company’s deposits in such financial institutions may be held 

in accounts that are not insured by the Federal Deposit Insurance Corporation 

or that exceed the limit on FDIC insurance.  The Company intends to use 

insured banks and institutions, to hold its unused invested capital. 

Alternative Entities:  The Manager is granted the right in the Operating Agreement to transfer 

Company assets to another entity wholly owned by the Company, including, 

without limitation, a single purpose entity established by the Company, in 

connection with the acquisition or disposition of Company assets or in order to 

allow for financings that require property be held in single asset entities. 

Class A Member Put 

Right: 

 Beginning on the third (3rd) anniversary of the date that each Member made 

their Capital Contribution to the Company and for a period of 60-days after 

such anniversary (the “Put Availability Period”) and on each anniversary date 

thereafter, each Class A Member shall have the right to sell a portion of their 

Units to the Principals (the “Put Right”), as set forth in the Operating 

Agreement. If a Member elects its Put Right, such Member may sell its Units 

to the Principals as follows: (i) up to fifty percent (50%) of its Units during its 

first Put Availability Period; (ii) up to an additional twenty-five percent (25%) 

of its Units during its next available Put Availability Period or any Put 

Availability Period thereafter; and (iii) up to an additional twenty-five percent 

(25%) of its Units during its next Put Availability Period or any Put 

Availability Period thereafter.  

If a Put Right is exercised by a Member during a Put Availability Period, the 

Principals shall purchase the available Units for sale at a purchase price equal 

to (i) the Class A Member’s Capital Contribution less any distributions 

received by such Class A Member from the Company plus (ii) interest on the 

Class A Member’s Capital Contribution at a rate equal to the U.S. Treasury 

Note Yield published on the date of such Class A Member’s Capital 

Contribution per annum, determined on the basis of a year of 365 or 366 days, 

as the case may be, for the actual number of days in the period for which 

interest is being determined of the Class A Member’s Capital Contribution, 

commencing on the first date the Class A Member’s Capital Contribution is 

used to acquire an Investment, which interest shall be cumulative, but not 

compounded. 

Please note, there can be no assurance that any of the Company’s objectives 

will be achieved or that the Manager or the Principals will have sufficient cash 

to purchase Units pursuant to a Class A Member’s Put Right. 

Reports:  The Company will provide to the Members unaudited semi-annual operations 

reports and an annual audited report and generally within 120 days after the 

end of each fiscal year of the Company will provide tax information regarding 

the Company necessary for completion of their tax returns. 

Regulatory Matters:  The Company is not presently, and does not intend in the future to become, 

registered as an investment company under the Investment Company Act of 
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1940 (the “Investment Company Act”) in reliance on exemptions thereunder.  

The Company therefore will not be required to adhere to certain investment 

policies under the Investment Company Act.  The Manager is not presently, 

and does not intend in the future to become, registered as an investment adviser 

in reliance on currently available exemptions from such registration. 

Federal Income Tax 

Consequences: 

 The Company will be treated as a partnership and not as an association taxable 

as a corporation for U.S. federal income tax purposes.  As such, the Company 

will not be subject to U.S. federal income tax, and each Member may be 

required to include in computing its U.S. federal income tax liability its 

allocable share of the items of income, gain, loss and deduction of the 

Company, regardless of any distributions by the Company to such Member. 

The taxation of members and limited liability companies is extremely 

complex.  Each prospective investor is urged to consult his or her own 

legal and tax advisor as to the tax consequences of an investment in the 

Company. 

Defined Terms:   Terms having their first letter capitalized in this Memorandum and not defined 

herein are defined in the Operating Agreement. 
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RISK FACTORS 

The purchase of Units is speculative and involves substantial risk.  It is impossible to predict 

accurately the results to an investor from an investment in the Company, as the business of the Company is 

new and because of general uncertainties in the real estate market.  

This Memorandum contains forward-looking statements that involve risks and uncertainties. The 

Company’s actual results may differ significantly from the results discussed in the forward-looking 

statements. Factors that might cause such differences include, but are not limited to, those discussed below. 

You should consider carefully the following risks, and should consult with your own legal, tax, and 

financial advisors with respect thereto. 

Real Estate Risks 

General Risks of Investment in Real Estate.  The economic success of an investment in the Company 

will depend upon the results of operations of the Investments and compliance by the tenants in such Investments 

with the terms of their leases, which will be subject to risks typically associated with investments in real estate.  

Fluctuations in vacancy, operating expenses and tax rates can adversely affect operating results or render the sale of 

the Investments difficult or unattractive and cause an inability to achieve a reasonable return.  No assurance can be 

given as to the future occupancy of the Investments or the accuracy of the Company’s assumption of the future costs 

of operating the Investments since such matters will depend on events and factors beyond the Company’s control. 

These factors include, among others: 

• changes in national, regional or local economic conditions, which could negatively impact a 

tenant’s ability to pay rent in a timely fashion or at all; 

• changes in local market conditions or characteristics, including new construction of apartment 

properties that compete with the Investments; 

• changes in interest rates and in the availability, costs and terms of borrowings, which may make 

the sale or refinancing of the Investments difficult; 

• complete reliance on the Property Manager and the Manager to operate, manage and maintain the 

Investments; 

• various conflicts of interest among the Company, the Manager, the Property Manager and their 

Affiliates; 

• changes in federal, state or local regulations and controls affecting rents, prices of goods, fuel and 

energy consumption, environmental restrictions, real estate taxes, zoning and other factors 

affecting real property; 

• continued validity and enforceability of the tenant leases; 

• the financial condition of the tenants; 

• the ongoing need for capital improvements; 

• changes in operating costs such as utilities; and 

• acts of nature, such as earthquakes, tornadoes and floods. 

The occurrence of any one or more of these events could materially affect the Investments and the tenants’ revenues.  

Any reduced income could lead to the tenants’ failure to pay rent.   
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Unspecified Investments.  At the commencement of the Offering, except for Silver Creek, the Manager 

has not yet identified any Investments it would make on behalf of the Company with the proceeds of the Offering.  

The lack of information regarding the Investments, such as the operating history of the real property and other 

relevant economic and financial information regarding the Investments, means that you will not have an opportunity 

to evaluate for yourself the relevant information regarding any Investments.  Members will not have an opportunity 

to evaluate the specific merits or risks of any prospective Investment.  As a result, Members will be dependent on 

the judgment of the Manager in connection with the Investment and management of the proceeds of this Offering, 

including the selection of the Investments.  The Company’s reliance on the Manager is substantially increased in a 

“blind” investment Offering such as this (i.e., specific deals have not been targeted), because the Company will rely 

solely on the Manager to locate, evaluate and negotiate the Investments.  There can be no assurance that 

determinations ultimately made by the Manager will permit the Company to achieve its business objectives.  The 

number of Investments that the Company makes and the diversification of its Investments is dependent on the 

amount of proceeds raised herein and will be reduced if less than the Maximum Offering Amount is raised.  

Accordingly, the risk of investing in the Company may be increased.  Although the Manager has established 

investment criteria to guide it in making Investments on behalf of the Company, the Manager has broad authority 

and discretion when choosing Investments.  Consequently, investors must rely exclusively on the Manager to make 

investment decisions. No assurance can be given that the Company will be able to obtain suitable Investments or 

that the Company’s objectives will be achieved.  

Investments may include a Property Currently Owned and Managed by Affiliates of the Manager.  

The Manager and its Affiliates currently own Silver Creek and the Manager anticipates using the Company’s capital 

to acquire Silver Creek.  There is therefore a risk that the Manager may be overvaluing Silver Creek or may choose 

to invest in these Investments, which may provide a lower return to the Members, than a potential investment in 

another Investment owned or managed by unaffiliated third parties.  See “Investment Objectives and Business Plan.” 

No Purchase Agreement for the Investments.  The Manager anticipates that the Company will purchase 

the Investments from unaffiliated sellers.  The Manager is currently in the process of identifying Investments to be 

purchased by the Company, but has not identified the Investments to be acquired by the Company, except for Silver 

Creek.  As a result, the terms of the purchase agreements, including the specific Investments to be purchased and the 

purchase price of the Investments, is unknown at this time.  There can be no assurance that the Manager will be able 

to enter into purchase contracts for a sufficient number of Investments.   

No Guaranteed Cash Flow.  There can be no assurance that cash flow or profits will be generated by the 

Investments.  It is important to note that the timing of cash flow to the Company will be completely dependent on 

the structure of the Investment. 

No Environmental Indemnity.  Federal, state and local laws impose liability on a landowner for the 

release or the otherwise improper presence on the premises of hazardous substances.  This liability is without regard 

to fault for, or knowledge of, the presence of such substances.  A landowner may be held liable for hazardous 

materials brought onto the property before it acquired title and for hazardous materials that are not discovered until 

after it sells the property.  Similar liability may occur under applicable state law.  Although the Company will 

generally try to obtain a Phase One environmental report on each commercial real property Investment, if any 

hazardous materials are found within the real property underlying the Investment in violation of law at any time, the 

Company could be held liable for cleanup costs, fines, penalties and other costs, particularly if the Company 

foreclosed on the real property or owns the real property directly.  If losses arise from hazardous substance 

contamination which cannot be recovered from other responsible parties, the financial viability of the Investment 

may be materially and adversely affected.  The sellers of the Investment may not agree to indemnify the Company 

for any hazardous substances.  

Uncertainty as to Extent of Diversification.  The total amount actually raised in the Offering and the 

number of Investments the Company will make are uncertain.  It is possible that the Company will only purchase a 

limited amount of Investments, limiting the diversification of the Investments and increasing the risk of loss to 

investors.  A more diversified investment portfolio would not be impacted to the same extent upon such an 

occurrence. 
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Risks Involved with Distressed Investments.  The Company intends to seek higher returns by acquiring 

distressed and under-performing Investments in need of better management, repositioning, improvements and other 

enhancements.  Some of the real property underlying the Investments may be only partially leased or completely 

vacant and thus not generate positive cash flow (or any cash flow).  There may be unanticipated delays in, or 

increases in the cost of, improving or repositioning such properties which are beyond the control of the Manager.  

Further, there is no assurance the Manager and its Affiliates will be successful in leasing-up properties, as this 

depends in significant part on a number of factors beyond the Manager’s control, including general or local 

economic conditions and demand for apartment rental properties in the local market.  Thus, distressed and under-

performing properties may pose greater investment risk than fully-stabilized properties. 

Risks Related to Acquisition of Properties.  There is no assurance that real estate properties meeting the 

Manager’s and its Affiliates’ investment criteria will be available on terms acceptable to the Manager and its 

Affiliates, especially if there is competition from other prospective purchasers.  Such availability and competition 

may be affected by general economic conditions, governmental regulations and other factors not within the 

Manager’s control.  The Company may be competing for property acquisition opportunities with entities that have 

substantially greater financial resources and a broader geographic knowledge base.  These entities may also 

generally be able to accept more risk than the Company prudently can manage.  Thus, competition may generally 

reduce the number of suitable property acquisition opportunities available to the Company.  There can be no 

assurance that the Company will be able to locate, consummate and exit investments that satisfy the Company’s rate 

of return objectives or that realize upon their values, or that the Company will be able to invest fully its committed 

capital. 

Competition.  Numerous other apartment properties comparable to those of the Investments are located 

within the vicinity of the Investments.  These competitive properties may reduce demand for the leasable space of 

the Investments.  It is possible that a tenant will move to existing or new apartment facilities in the surrounding area, 

which could adversely affect the financial performance of the Investments.  Competition from nearby properties 

could make it more difficult to attract new tenants.  The Investments also will experience competition for real 

property investments from individuals, corporations and other entities engaged in real estate investment activities if 

and when the Company attempts to sell the Investments.  Other property and real estate investments may be more 

attractive than the Investments.  

Occupancy.  The Company may be substantially affected, and the operating results of the real property 

underlying the Investments will be substantially affected, by the occupancy rate of structures located on the real 

property.  There can be no assurance that, at any time, such income-producing structures will be substantially 

occupied at projected rents.  

Lease Renewals.  In the event that leases associated with the real property underlying an Investment are 

not renewed or new tenants are not obtained, the financial viability of the Investment may be substantially affected. 

Leverage.  The Investments may be subject to leverage and the leverage will depend upon the number of 

Units sold and the Investments made.  The Company has no restriction on the leverage that can be used to acquire 

any particular Investment.  In the event the Company borrows funds on a recourse basis, it is possible that 

Investments other than the Investment purchased with the financing may have to be sold to satisfy the indebtedness.  

Borrowed funds pose the risk that, if rents decline, cash flow might be insufficient to cover debt service.  The terms 

of financing can affect marketability under certain circumstances.  These risks are inherent in the use of financing 

even where it is used conservatively, as the Company intends to use it in this case. 

Purchase Money Obligations.  The Company may take purchase money obligations in the form of a note 

and deed of trust, note and mortgage, or an agreement of sale as part of payment upon the future sale of its 

Investment.  To the extent that payments are delayed by the terms of such obligations, distributions of sales proceeds 

to the Company, and, thus, to the Members might be delayed. 

Use of Auctions to Acquire Investments.  The Company may use public or private auctions to acquire 

Investments.  The use of auctions may allow the Company to purchase Investments below market price; provided, 

however, there is a risk that the Company may spend money pursuing an auction and not be a successful bidder on 
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any properties in such auction. Auction costs may be higher than if the Company had pursued the acquisition of an 

Investment through traditional channels. 

 

Loan-to-Value Ratio Determined by the Manager.  The loan-to-value ratios will be determined by the 

Manager and there is no requirement that an appraisal be obtained.  Consequently, it is possible that the actual value 

may be different than determined by the Manager or it may even be different than a value determined by an 

appraisal.  Any borrowed funds are to be repaid out of the cash flow from the Investments.  As a result of the use of 

leverage, a decrease or default on payments to the Company by a borrower may materially and adversely affect the 

Company’s cash flow and, in turn, Cash from Operations.  No assurance can be given that future cash flow will be 

sufficient to make the debt service payments on any borrowed funds and to cover all operating expenses.  In the 

event the Company’s revenues are insufficient to pay debt service and operating costs, the Company will be required 

to use working capital or seek additional funds.  There can be no assurance that additional funds will be available to 

the Company, if needed, or, if such funds are available, that they will be available on terms acceptable to the 

Company.  In the event the Company is unable to pay debt service, the real estate underlying an Investment could be 

foreclosed and investors could lose their investment.  The Company may also enter into participation agreements 

with respect to Investments.  The Company will not treat participation agreements as loans or borrowings in 

determining loan-to-value ratios.  However, depending on the terms of the participation agreements entered into by 

the Company, a participation may have the same economic effect as a borrowing secured by an Investment. 

Possible Delays in the Sale of Investments.  The Company anticipates that the Investments will be sold or 

repaid in approximately two to five years.  It may not be possible to sell the Investments, or the Investments may not 

be repaid, at such time.  

Liability to Tenants and Guests.  The Company intends to maintain insurance coverage against liability 

and casualty in scope and amount consistent with prudent and conservative practice in the industry.  It is always 

possible that such coverage could prove inadequate under extraordinary or unforeseen circumstances, in which case 

the Company might face a claim payable out of its assets. 

Lack of Representations and Warranties.  The Company may acquire real estate from sellers who make 

only limited or no representations and warranties regarding the condition of such real estate, the status of leases, the 

presence of hazardous substances within such real estate, the status of governmental approvals and entitlements for 

such real estate or other matters adversely affecting such real estate are discovered, the Company may not be able to 

pursue a claim for damages against such sellers except in limited circumstances.  The extent of damages that the 

Company may incur as a result of such matters cannot be predicted but potentially could result in a significant 

adverse effect on the value of such real estate. 

Investment in Rental Properties.  The Company’s investments in rental properties will be subject to risks 

relating to competition with new and existing properties for tenants and the general difficulties of maintaining rental 

rates and occupancy levels in a highly competitive market.  Certain tenant leases of buildings acquired by the 

Company may expire in the near or midterm.  It is possible that tenants could vacate the buildings in due course, 

exposing the project to substantial re-leasing expenses, including tenant improvements and real estate commissions.  

If the Company is unable to re-let space at favorable rental rates, it will have reduced cash flow and may require 

additional capital to maintain its buildings.  Rental income can be affected by general market conditions that 

increase the supply of competing real estate above demand or that affect the business and prosperity of tenants 

generally.  Although landlords generally have significant legal remedies available, tenant failures or defaults can 

interrupt rental income flows even in favorable market circumstances.  Tenants can also create problems for 

landlords of multifamily property by creating conditions of contamination, interfering with other tenants in a multi-

tenant building or by seeking the protection of the bankruptcy laws.  All of these risks are inherent in the nature of 

this type of investment. 

Earthquakes, Hurricanes, Floods and Tornados.  The real property underlying the Investments may be 

located in areas in the United States that have increased risk of earthquakes, hurricanes or high winds, floods, 

tornados or other acts of God.  An earthquake, hurricane, flood or tornado could cause structural damage to or 

destroy the real property underlying an Investment.  The Company does not intend to obtain insurance against such 

events unless such insurance is economic or required by any lender.  If such insurance is unobtainable, a borrower 
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defaults on its obligation to acquire such insurance, or the Company fails to obtain such insurance, an earthquake, 

hurricane, flood or other act of God could have an adverse financial impact on the Company.  It is possible that any 

such insurance, if obtained, will not be sufficient to pay for damage to any Investments. 

Regulatory Matters.  Future changes in land use and environmental laws and regulations, whether federal, 

state or local, may impose new restrictions on the use, and therefore the value, of real estate.  The resale of real 

estate by the Company may be adversely affected by such regulations. 

Toxic Mold.  Litigation and concern about indoor exposure to certain types of toxic molds has been 

increasing as the public becomes aware that exposure to mold can cause a variety of health effects and symptoms, 

including allergic reactions.  Toxic molds can be found almost anywhere; they can grow on virtually any organic 

substance, as long as moisture and oxygen are present.  There are molds that can grow on wood, paper, carpet, 

foods, and insulation.  When excessive moisture accumulates in buildings or on building materials, mold growth will 

often occur, particularly if the moisture problem remains undiscovered or unaddressed.  It is impossible to eliminate 

all mold and mold spores in the indoor environment.  In the Western United States, the likelihood of toxic mold can 

be exacerbated by the necessity of indoor air-conditioning during the summer months.  The difficulty in discovering 

indoor toxic-mold growth could lead to an increased risk of lawsuits by affected persons, and the risk that the cost to 

remediate toxic mold will exceed the value of the property.  Because of attempts to exclude damage caused by toxic 

mold growth from certain liability provisions in insurance policies, there is no guarantee that insurance coverage for 

toxic mold will be available now or in the future. 

Uncertain Economic Conditions.   The United States economy experienced a significant downturn 

beginning in 2008, from which it is still recovering. While there has been a partial recovery in the real estate sector, 

it is still unclear how stable the real estate markets currently are or will be once the government pulls back from its 

unprecedented participation in the bond market to keep interest rates low. As a result, there can be no assurance that 

the Investments will achieve anticipated cash flow levels. Further, recent world events evolving out of increased 

terrorist activities and the political and military responses of the targeted countries have created an air of uncertainty 

concerning security and the stability of world and United States economies. Historically, successful terrorist attacks 

have resulted in decreased travel and tourism to the affected areas, increased security measures and disturbances in 

financial markets. It is impossible to determine the likelihood of any future terrorist attacks on United States targets, 

the nature of any United States response to such attacks or the social and economic results of such events. However, 

any negative change in the general economic conditions in the United States could adversely affect the financial 

condition and operating results of the Investments.  In addition, the Investments’ revenues and operating results may 

be affected by uncertain or changing economic and market conditions.  If global economic and market conditions, or 

economic conditions in the United States or other key markets, remain uncertain or persist, spread, or deteriorate 

further, the tenants may experience material impacts on their financial conditions, which may affect the Investments’ 

operating results. 

Compliance with the Americans with Disabilities Act.  If applicable, under the Americans with 

Disabilities Act of 1990 (the “ADA”), public accommodations must meet certain federal requirements related to 

access and use by disabled persons.  Facilities initially occupied after January 26, 1992 must comply with the ADA.  

When a building is being renovated, the area renovated, and the path of travel accessing the renovated area, must 

comply with the ADA.  Further, owners of buildings occupied prior to January 26, 1992 must expend reasonable 

sums, and must make reasonable efforts, to make practicable or readily achievable modifications to remove barriers, 

unless the modification would create an undue burden.  This means that so long as owners are financially able, they 

have an ongoing duty to make their property accessible.  The definitions of “reasonable,” “reasonable efforts,” 

“practicable” or “readily achievable” are site-dependent and vary based on the owner’s financial status.  The ADA 

requirements could require removal of access barriers at significant cost, and could result in the imposition of fines 

by the federal government or an award of damages to private litigants.  Attorneys’ fees may be rewarded to a 

plaintiff claiming ADA violations.  State and federal laws in this area are constantly evolving, and could evolve to 

place a greater cost or burden on the Company.  While the Manager will typically try to obtain information with 

respect to compliance with the ADA prior to investing in a real property project, there can be no assurance that ADA 

violations do not exist at a real property project or any real property underlying an Investment.  If violations do 

exist, there can be no assurance that there will be funds to pay for any necessary repairs. 
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Uninsured Losses.  The Company will attempt to ensure its Investments secured by real property have 

adequate insurance coverage against liability for personal injury and property damage.  However, there can be no 

assurance that insurance will be sufficient to cover any or all such liabilities.  Furthermore, insurance against certain 

risks, such as earthquakes and/or floods, may be unavailable or may only be available at commercially unreasonable 

rates or in amounts that are less than the full market value or replacement cost of the underlying real estate projects.  

In addition, there can be no assurance that particular risks which are currently insurable will continue to be insurable 

on an economical basis or that current levels of coverage will continue to be available. While insurance may help 

reduce the risk of loss on an Investment, it increases the cost of the Investment and thus lowers the potential return. 

No Independent Appraisals of the Investments.  The Manager may use independent appraisals to 

determine the value of certain Investments; provided, however, in each case it will rely on its own analysis in 

determining whether to acquire a particular Investment.  However, the Manager will not be required to obtain 

independent third party appraisals for each Investment.  Accordingly, the Members must be able to rely solely on the 

experience and due diligence of the Manager in determining the valuation and risk associated with each Investment. 

Availability of Financing and Market Conditions. Market fluctuations in real estate loans may affect the 

availability and cost of loans needed for the Investments.  Credit availability is currently severely restricted and may 

continue to be so in the future.  Restrictions upon the availability of real estate financing, or high interest rates on 

real estate loans will adversely affect the Investments and the ability to sell the Investments.  The Company does not 

have any commitments for loans to acquire any Investments and there is no assurance that such loans will be 

available. Likewise, prevailing market conditions at the time the Company seeks to refinance a loan may make a 

refinancing difficult or costly to obtain.  It is anticipated that the lenders will restrict the ability to obtain subordinate 

financing for the Investments. 

Unknown Loan Terms.  The terms of the loans to be obtained or assumed by the Company to acquire the 

Investments will vary and the exact terms are unknown.  It is anticipated that the loans will not allow for any type of 

prepayment except shortly before the maturity date and any prepayment may require the payment of a yield 

maintenance penalty or defeasance.  Consequently, the Company will not be able to take advantage of favorable 

changes in interest rates.  Less favorable loan terms could adversely impact the results of operation of the 

Investments. 

Development and Construction Risk Factors 

General Risks Associated with the Development of Property.  The construction, remodeling or 

redevelopment of real property is cyclical and is significantly affected by changes in national and local economic 

and other conditions, such as employment levels, availability of financing, interest rates and demand for residential 

or commercial properties.  Such uncertainties could adversely affect the performance of the Investments and, thus, 

the return the Company will earn from the Investments.  In addition, the development of real estate is subject to 

various risks, many of which will be outside the control of the Manager, including conditions of supply and demand, 

weather conditions, natural disasters such as earthquakes and wildfires, delays in construction schedules, cost 

overruns, changes in government regulations, increases in real estate taxes and other local government fees and the 

availability of materials and labor.  Certain expenditures associated with real estate development (principally 

construction costs) may increase over time.  There can be no assurance that the occurrence of any of the foregoing 

will not have a material adverse effect on the Company.  The development of property is also subject to fluctuations 

in real estate values. 

Construction Risks.  The construction or redevelopment of the Investments involves risks that may be 

outside the control of the Manager.  Completion of construction may be delayed or prevented by factors such as 

adverse weather, strikes, energy shortages, shortages of construction material, inflation, environmental conditions, 

zoning requirements, title or other legal matters and other unknown contingencies.  Changes in construction plans 

and specifications, delays due to compliance with governmental requirements or impositions of fees could increase 

construction costs beyond those budgeted by the Manager for the Investments.  There is no assurance that the 

Manager will have sufficient funds to make-up any such shortfalls.  In addition, it is anticipated that development of 

the Investments will require certain permits and certificates from various governmental agencies.  There is no 

assurance that the required permits will be granted. 
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Construction Defects.  Newly constructed projects are sometimes subject to construction defect claims 

that only reveal themselves over time.  The Manager may have remedies under state law as well as under any 

warranties from the contractors for the construction work.  If the warranties do not cover all the expenses associated 

with any construction defects that may arise, the Manager could be liable for the expenses associated with correcting 

the construction defect.  It is likely that the Manager have not allocated sufficient amounts for the correction of 

construction defects.  If work is required to cure any construction defects, it is likely that reserves established for the 

Investments and the Manager will be insufficient to pay for such work.  Accordingly, the presence of construction 

defects could adversely affect the financial performance of the Investments and, thus, the Company’s returns from 

the Investments. 

No Operating History.  The Investments may be newly constructed and may have no operating histories. 

Risks Relating to the Formation and Internal Operation of the Company 

New Venture.  The Company is a new entity with no prior operating history.  The Company is subject to 

the risks involved with any speculative new venture.  No assurance can be given that the Company will be 

profitable.   

No Minimum Offering Amount.  There is no minimum amount of Offering Proceeds that must be raised 

or minimum number of investors required in connection with this Offering. All proceeds from the sale of Units will 

be delivered directly to the Company’s operating account and be available for immediate use by the Company at its 

discretion. 

Projected Financial Assume that Maximum Offering Amount is Raised.  The financial performance 

and assumptions made by the Company in this Offering assume that the Maximum Offering Amount is raised. If the 

Company is not successful in raising the Maximum Offering Amount, it may not be able to successfully implement 

its business plan and objectives and the Company’s performance may be negatively affected, including lower returns 

to the Members.  In addition, the number of Investments that the Company makes and the diversification of its 

Investments is dependent on the amount of proceeds raised herein and will be reduced if less than the Maximum 

Offering Amount is raised.  Accordingly, if the Maximum Offering Amount is not raised, the risk of investing in the 

Company may be increased.   

The Company has no prior operating history.  The Company is a newly-formed limited liability 

company with no prior operating history from which to predict the prospects for its business and its success will in a 

large part depend on its ability to identify and make profitable investments.  Identifying and making profitable 

investments is difficult and involves a high degree of risk, competition and uncertainty, and the availability of such 

investments is subject to general market conditions.  The Company’s business must be considered in light of the 

risks, expenses and problems frequently encountered by entities with no operating history.  There is no assurance 

that the Company will be able to attain profitability.  The Company’s profitability is dependent upon many factors 

beyond its control.  Because the Company has no operating history, there is only a limited basis upon which to 

evaluate the Company’s prospects for achieving its intended business objectives.  To date, the Company’s efforts 

have been limited to organizational activities and the preparation of the Operating Agreement, this Memorandum 

and other organizational documents.  The Company has limited resources and has had no revenues to date. 

Potential Adverse Effects of Delays in Investment.  Delays which may take place in the selection and 

acquisition of Investments could adversely affect the return to an investor as a result of corresponding delays in the 

commencement of distributions to Members. 

Use of Proceeds to Pay Organization Expenses.  A portion of the Offering proceeds will be used to 

reimburse the Manager for organizational expenses incurred with respect to the Offering and formation of the 

Company.  Thus, the gross amount of the Offering proceeds will not be available for investment in Investments.  See 

“Estimated Use of Proceeds.” 

Purchase of Securities by the Manager and its Affiliates.  The Manager and its Affiliates may purchase 

Units subject to certain limitations set forth in the Operating Agreement.  Upon any such acquisition of Units, the 

Manager or its Affiliates will have the same rights as other Class A Members in respect of the Units owned by it, 

including the right to vote on all matters subject to the vote of Class A Members.  Should the Manager acquire a 



 

21 
 

Unit, the percentage interest of the Manager in the profits, gains, losses, deductions and credits of the Company will 

increase as against a corresponding reduction in the interest of the other Class A Members. 

No Guaranteed Cash Distributions.  There can be no assurance that cash distributions will, in fact, be 

made or, if made, whether those distributions will be made when or in the amount anticipated.  Delays in making 

cash distributions could result from the inability of the Company to purchase profitable assets.  The Manager intends 

to distribute sufficient cash from activities of the Company to enable the Members to pay any tax imposed on any 

taxable income generated by the Company; however, there can be no assurance that the Manager will be able to 

distribute such cash. 

Additional Working Capital Requirements.  The Manager does not presently intend to secure loans on 

behalf of the Company for working capital, although the Manager has the authority to do so.  The Company has not 

received a commitment from any third party to make such future loans, if needed, and there can be no assurance that 

such loans can be arranged or what the terms of any such loans would be. 

Reliance on Management.  All decisions regarding management of the Company’s affairs will be made 

exclusively by the Manager and not by the Members.  Accordingly, you should not purchase Units unless you are 

willing to entrust all aspects of management to the Manager or its successor(s), including, but not limited to, the 

selection of Investments.  You must carefully evaluate the personal experience and business performance of the 

Principals of the Manager.  The Manager may retain independent contractors to provide services to the Company 

relating to the Investments.  Such contractors have no fiduciary duty to the Members, and may not perform as 

expected.  See “Investment Objectives and Business Plan.”  

Property Management.  The Property Manager will initially manage the Investments pursuant to property 

management agreements entered into by the Company.  If a property management agreement is terminated or not 

renewed, an affiliate of the Manager would no longer control the day-to-day operations of the Investments and 

another property manager would need to be obtained.  There can be no assurance that acceptable arrangements could 

be made for another property manager or that such property manager would be successful in managing the 

Investments.  There can be no assurances that the Property Manager will manage the Investments successfully or as 

well as more experienced property managers.  See “Conflicts of Interest.”  

Lack of Control of Property Management.  In some cases, the Manager will not control the day-to-day 

operations of the real property underlying the Investments, but will be dependent upon third party owners and/or 

property managers to manage the real property successfully.  There can be no assurance that the owners and/or 

property managers will be successful in managing the real property.   

Conflicts of Interest.  Conflicts of interest between the Company and the various roles, activities and 

duties of the Manager and its Affiliates may occur from time to time.  The Principals controls both the Manager and 

Property Manager and, thus, the Investments will not have the benefit of independent third party management and 

oversight of the day-to-day operations. The Principals of the Manager and Property Manager will engage in other 

activities, some of which may compete with the Investments.  The Manager and Property Manager will have 

conflicts of interest in allocating management time, services and functions between the Company and the 

Investments and other current and future activities.  The Manager and the Property Manager, however, each believes 

that it will have sufficient staff, consultants, independent contractors and business and property managers to perform 

adequately its duties.  Neither the Members nor the investors will have any interest in any future entities or business 

ventures formed or developed by the Manager, the Property Manager or any of their Affiliates.  Any conflict of 

interest may result in the rights of the Company not being adequately protected to the detriment of its Members.  

None of the agreements or arrangements, including those relating to compensation, between the Company, the 

Manager, the Property Manager or their Affiliates, is the result of arm’s-length negotiations. See “Conflicts of 

Interest.” 

Receipt of Compensation Regardless of Profitability.  The Manager and the Property Manager are 

entitled to receive certain significant fees and other compensation, distributions, payments and reimbursements 

regardless of whether the Company operates at a profit or a loss.  See “Compensation of the Manager and 

Affiliates.” 
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Limited Resources of the Manager.  The Manager has limited financial resources to serve and satisfy its 

obligations as the Manager.  A financial reversal for the Manager could adversely affect the ability of the Manager 

to satisfy its financial obligations to the Company and to manage the Company. 

Lack of Diversification.  The Company has no plans to acquire any investments other than the types of  

investments discussed in this Memorandum.  Thus, the Company is not, and will not likely be, diversified as to the 

type of assets it owns and manages.  In addition, if insufficient funds are raised, only one or a relatively few 

Investments may be acquired. 

Loss on Dissolution and Termination.  In the event of a dissolution or termination of the Company, the 

proceeds realized from the liquidation of the assets of the Company will be distributed among the Members, but 

only after the satisfaction of the claims of third-party creditors of the Company and certain fees owed to the 

Manager or its Affiliates.  The ability of a Member to recover all or any portion of such Member’s investment under 

such circumstances will, accordingly, depend on the amount of net proceeds realized from such liquidation and the 

amount of claims to be satisfied therefrom.  There can be no assurance that the Company will recognize gains on 

such liquidation. 

Successive Owners of Units.  As between successive owners of Units, net income and net loss will be 

allocated (for income tax and other purposes) as provided in the Operating Agreement, to the extent permitted under 

the Internal Revenue Code of 1986, as amended (the “Code”), regardless of the dates upon which cash distributions 

are made to the Members or the amount of any such cash distributions.  The purchaser or seller of Units may, 

accordingly, be required to report a share of the Company’s net income on such person’s personal income tax return, 

even though such person receives no cash distribution during the period in which  the Units were held or, if such 

person has received any cash distributions, even though the amounts of such distributions bear no relation to the 

amount of net income that such person is so required to report. 

Limitation of Liability/Indemnification of the Manager and Property Manager.  The Manager, the 

Property Manager and their attorneys, agents and employees will be entitled to indemnification from their errors of 

judgment and other acts or omissions not constituting gross negligence or willful malfeasance as a result of certain 

indemnification provisions in the Operating Agreement and each property management agreement.  See “Summary 

of the Operating Agreement.”  A successful claim for indemnification would deplete the Company’s assets by the 

amount paid. 

Interest Rates.  Based on historical interest rates, current interest rates are low and, as a result, the interest 

rates may increase. 

The Company will require and be subject to the provisions of new first mortgage financing to 

acquire the Investments.  The ability of the Company to acquire the Investments will depend, in part, on the ability 

of the Company to obtain new first mortgage financings in an amount and at a rate acceptable to the Company. This 

leverage will increase the exposure of the Company to adverse economic factors such as significantly rising interest 

rates, economic downturns or deteriorations in the condition of an Investment or its market.  In the event 

Investments are unable to generate sufficient cash flow to meet principal and interest payments on its indebtedness, 

the Manager may need to call for additional capital contributions from the Investors to pay such principal and 

interest.  If additional capital contributions are not made by the Investors and the Company is unable to raise 

sufficient capital through other sources, the Company may default in paying such principal and interest, and the 

value of the Company’s equity investment in one or more Investments could be significantly reduced or even 

eliminated.  Foreclosure of a mortgage on an Investment is unlikely to produce any surplus cash, but could, 

nevertheless, result in a taxable gain to the Company and taxable income to the Investors, since the loan balance 

liquidating through foreclosure may exceed the Company’s tax basis in the Investments as a result of cost recovery 

and other deductions previously taken by the Company. 

 Unless cash sufficient to pay the entire principal of a Investment’s mortgage financing is generated by 

operations, the Company must either refinance its loans when they mature, or sell the Investments as loans become 

due and use the proceeds to pay off the loans.  Interest rates may rise between the date of acquisition and the date of 

maturity of the first mortgage loan and refinancing may not be available at the time of maturity.  There is no 

assurance that the Company will be able to refinance the loans on satisfactory terms or that it will be able to sell 
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Investments at a price that will allow the Company to satisfy loans.  Further, the Company may not be able to sell an 

Investment at a fair market price because potential buyers may not be able to obtain financing adequate to purchase 

the Investments or be willing or able to assume any existing financing on same subject to lock-out or prepayment 

penalties. 

 

Loans and any guarantees provided by the Principals on Investments will contain certain covenants and 

conditions, which, if not complied with, may cause lenders to consider loans in default.  Some of these defaults may 

arise from circumstances outside of the Manager’s control.  If a default under a loan occurs, a lender will have 

various rights and remedies available to pursue, including without limitation: 

 

• Filing of a lawsuit requesting appointment of a receiver to assume control of an Investment. 

• Filing of a lawsuit to judicially foreclose the Deed of Trust, which could:  

o require the Company to pay the loan in full to avoid losing an Investment; or 

o result in a judgment in favor of the lender providing for a sheriff’s sale of an Investment to the 

highest bidder with limited right of the Company to redeem the Investments following that sale 

upon payoff in full of the loan, fees and costs of such lawsuit and other permitted costs. 

• Initiation of a non-judicial trustee’s sale, including:  

o sale of an Investment to the highest bidder by the trustee under the Deed of Trust without any right 

of the Company to redeem the Investments following that sale; or 

o right of the Company to terminate the trustee’s sale proceeding prior to the trustee’s sale by 

bringing current all arrearages under the loan and paying certain fees and costs associated with 

that proceeding. 

Because the specific rights and obligations of lenders, and the various time periods and other details of the 

rights and remedies available under the loan and applicable law are complicated and not discussed in detail here, you 

should at a minimum be aware that any default under a Investment’s loan could jeopardize the ability of the 

Company to retain ownership of the Investments. 

Dependence on the Services of the Principals of the Manager.  The Company’s ability to maintain its 

competitive advantage is dependent on the services of the Principals of the Manager.  The death, incapacity or loss 

of the services of the Principals could have a significant adverse effect on the Company. 

The Manager is not Registered as an Investment Adviser and the Company is not Registered as an 

Investment Company.  The Manager believes the nature of the Company will not subject it to, and the Manager 

intends for the Company to rely on exemptions from, the registration requirements of the Investment Company Act.  

There is no assurance that the Manager’s belief in this regard is or will continue to be correct or that such 

exemptions will remain available.  Accordingly, the Members do not have the benefit of the investor protections 

afforded by such act, including statutory and regulatory provisions which (i) prohibit the Company from purchasing 

securities of any single issuer in excess of certain designated percentage levels; (ii) require that management of the 

Company include disinterested persons; (iii) govern the business relationship between the Company and the 

Manager and its Affiliates; (iv) require that the Company’s investments be held in certain specified custodial 

accounts; (v) restrict the ability of the Company from changing certain investments or taking certain actions without 

the approval of the Members; and (vi) require certain annual and periodic disclosure regarding the Company and its 

operations and investment performance.  The Manager is not registered as an investment adviser under the 

Investment Advisers Act of 1940, as amended (the “Advisers Act”), and accordingly is not subject to any of the 

recordkeeping or business practice provisions of such act or limits on a registered investment adviser receiving 

compensation based on the performance of an investment, although the Advisers Act antifraud provisions are 

applicable.  As a result of the Dodd-Frank Wall Street Reform and Consumer Protection Act, the Manager may, in 

the future be required to register as an investment adviser under the Advisers Act should certain proposed changes to 

the Advisers Act take effect during the life of the Company.  The performance of the Company’s investment 

portfolio could be materially adversely affected if the Company or the Manager were to become subject to the 

Investment Company Act or the Advisers Act because of the various burdens of compliance therewith.  Neither the 
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Company nor its counsel can assure prospective investors that, under certain conditions, changing circumstances or 

changes in the law, the Company may not become subject to such regulation.  

Past Performance Results of the Manager, the Principals or their Affiliates does not Guarantee 

Future Results. Any past financial performance of the Manager, the Principals or their Affiliates does not guarantee 

future results.  Current or future performance of the Company may be significantly different than any past 

performance date presented to prospective investors.  The Company is not required by law to follow any standard 

methodology when calculating and representing performance data.  The performance of the Company may not be 

directly comparable to the performance of other private or registered funds. 

Actual Results May Vary from the 5-Year Income & Expense Forecast and 5-Year Cash Flow 

Forecast (“Financial Projections”) set forth by Manager. Any projections or forecasts that management of the 

Company and/or Manager prepares represent the Company’s estimates as to the future financial performance of the 

Company based upon certain assumptions and courses of action that the Company plans to undertake.  However, 

there will usually be differences between financial projections and the actual results experienced because events and 

circumstances frequently do not occur as expected, and those differences may be material, especially in the case of 

an early stage enterprise that is attempting to make predictions several years into the future.  There are no assurances 

that the Company will perform as set forth in any financial projections prepared by the Company and/or the 

Manager or that the assumptions upon which such projections are based will occur, or will occur at the times 

indicated. 

Risks Relating to Private Offering and Lack of Liquidity 

Limited Transferability of Units.  Each investor who becomes a Member will be required to represent 

that such investor is acquiring the Units for investment and not with a view to distribution or resale, that such 

investor understands the Units are not freely transferable and, in any event, that such investor must bear the 

economic risk of investment in the Company for an indefinite period of time because the Units have not been 

registered under the Securities Act or certain applicable state securities laws, and that the Units cannot be sold unless 

they are subsequently registered or an exemption from such registration is available and unless such investor 

complies with the other applicable provisions of the Operating Agreement.  There will be no market for the Units 

and a Member cannot expect to be able to liquidate his or her investment in case of an emergency.  Further, the sale 

of Units may have adverse federal income tax consequences.  The transfer of a Class A Member’s Units requires the 

prior written consent of the Manager.  Further, no transfer will be allowed unless the Manager determines that the 

transfer will not cause the Company to be “publicly traded.”  There are no specified circumstances relating to the 

granting or withholding of the required prior written consent of the Manager, although the Manager will observe the 

standards of a fiduciary to the Members as a group in determining whether to grant or withhold its consent as to any 

particular request for a transfer. 

Speculative Investment.  The Company’s business objectives must be considered highly speculative, and 

there is no assurance that the Company will satisfy those objectives.  No assurance can be given that the Members 

will realize a substantial return, if any, on their purchase of Units or that the Members will not lose their entire 

investment in the Company.  For this reason, you should read this Memorandum and all Exhibits to this 

Memorandum carefully and should consult with your attorney or business advisor. 

Determination of Unit Price.  The purchase price of the Units has been determined primarily by the 

capital needs of the Company and bears no relationship to any established criteria of value such as book value or 

earnings per Unit, or any combination thereof.  Further, the price of the Units is not based on past earnings of the 

Company, nor does that price necessarily reflect current market value for the Investments proposed to be acquired 

by the Company.  No valuation or appraisal of the Company’s potential business has been prepared. 

Offering Not Registered With SEC or State Securities Authorities.  The offerings of the Units will not 

be registered with the SEC under the Securities Act or with the securities authorities of any state. The Units are 

being offered in reliance on exemptions from the registration provisions of the Securities Act and state securities 

laws applicable to offers and sales to prospective investors meeting the prospective investor suitability requirements 

set forth herein. If the Manager or the Selling Group members should fail to comply with the requirements of such 

exemptions, prospective purchasers may have the right to rescind their purchase of the Units, as applicable.  This 
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might also occur under the applicable state securities laws and regulations in states where the Units will be sold 

without registration or qualification pursuant to a private offering or other exemption.  If a number of the Members 

were successful in seeking rescission, the Company and the Manager would face severe financial demands that 

would adversely affect the Company as a whole and, thus, the investment in the Units by the remaining Members.  

Such event would have a material adverse effect on the Company. 

Private Offering - Lack of Agency Review.  Since this Offering is a nonpublic offering and, as such, is 

not registered under federal or state securities laws, you will not have the benefit of a review of the Offering or this 

Memorandum by the SEC or any state securities commission.  The terms and conditions of the Offering may not 

comply with the guidelines and regulations established for real estate programs that are required to be registered and 

qualified with SEC or any state securities commission. 

Private Offering Exemption - Compliance with Requirements.  The Units are being offered to, and will 

be sold to, investors in reliance upon a private offering exemption from registration provided in the Securities Act.  

If the Company should fail to comply with the requirements of such exemption, the Members would have the right 

to rescind their purchase of Units if they so desired.  It is possible that one or more Members seeking rescission 

would succeed.  This might also occur under applicable state securities or “blue sky” laws and regulations in states 

where Units will be offered without registration or qualification pursuant to a private offering or other exemption.  If 

a number of Members were successful in seeking rescission, the Company and the Manager would face severe 

financial demands that would adversely affect the Company as a whole and, thus, the investment in the Units by the 

remaining Members. 

Availability of Exemptions for Other Offerings.  Other offerings by Affiliates of the Manager has been 

made in reliance upon exemptions under federal and state securities laws; however, no assurance can be given that 

such exemptions were available or that the compliance requirements were met.  If exemptions were not available for 

those offerings, the managers of such programs could incur significant liability, including return of amounts paid.  

Because the indirect owners and officers of the Manager are also owners and officers of the managers of those 

programs, the management resources of the Manager could be adversely affected by liabilities incurred by those 

programs. 

Purchase of Units by the Manager.  The Manager and its Affiliates may purchase Units subject to certain 

limitations set forth in the Operating Agreement. Those purchases, if any, shall be made on the same terms and 

conditions as are available to all investors; provided, however, the Company may pay reduced Selling Commissions 

and Expenses or waive such sums with respect to Units purchased by Affiliates and other persons with the prior 

approval of the managing broker-dealer.  The Manager or its Affiliates will have the same rights as other Class A 

Members with respect to any Units they own, including the right to vote on all matters subject to the vote of Class A 

Members.  Should the Manager become a Class A Member, the percentage interest of the Manager in the profits, 

gains, losses, deductions and credits of the Company will increase as against a corresponding reduction in the 

interest of the other Class A Members. 

Projected Aggregate Cash Flow.  Any projected cash flow or forward-looking statements included in this 

Memorandum and all other materials or documents supplied by the Manager should be considered speculative and 

are qualified in their entirety by the assumptions, information and risks disclosed in this Memorandum.  The 

assumptions and facts upon which such projections are based are subject to variations that may arise as future events 

actually occur.  The anticipated cash flows and returns described herein are based upon assumptions made by the 

Manager regarding future events.  There is no assurance that actual events will correspond with these assumptions.  

This Memorandum contains forward-looking statements that involve risks and uncertainties.  The Company’s actual 

results may differ significantly from the results anticipated or discussed in the forward-looking statements.   You are 

advised to consult with your tax and business advisors concerning the validity and reasonableness of the factual, 

accounting and tax assumptions.  Neither the Manager nor any other person or entity makes any representation or 

warranty as to the future profitability of the Company or an investment in Units. 

No Representation of Class A Members.  Under the Operating Agreement, each of the Class A Members 

acknowledges and agrees that counsel representing the Company, the Manager and its Affiliates does not represent 

and shall not be deemed under the applicable codes of professional responsibility to have represented or to be 

representing any or all of the Class A Members in any respect. 
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Risks Relating to Admission of ERISA Investors to the Company.  In considering an investment in the 

Company of a portion of the assets of a Benefit Plan Investor (as defined in "Certain Considerations Applicable to 

ERISA, Governmental and Other Plan Investors"), a fiduciary of such Benefit Plan Investor should consider 

(i) whether the investment satisfies the diversification requirements of Section 404 of ERISA; and (ii) whether the 

investment is prudent, since the Units are not freely transferable and there may not be a market created in which the 

Units may be sold or otherwise disposed.  As discussed under “Certain Considerations Applicable to ERISA, 

Governmental and Other Plan Investors,” the Manager intends to conduct the operations of the Company so that the 

assets of the Company will not be deemed to constitute “plan assets” of Benefit Plan Investors.  If, however, the 

Company were deemed to hold “plan assets” of Benefit Plan Investors, (i) ERISA’s fiduciary standards would apply 

to the Company and might materially affect the operations of the Company, and (ii) any transaction with the 

Company could be deemed a transaction with each Benefit Plan Investor and may cause transactions into which the 

Company might enter in the ordinary course of business to constitute prohibited transactions under ERISA and 

Section 4975 of the Code.  In order to avoid having the Company’s assets treated as “plan assets,” the Manager may 

seek to manage the assets and activities of the Company so as to qualify as an “operating company,” and that may 

adversely affect the operations of the Company.  For example, the Manager may decide to liquidate a given 

investment at an otherwise disadvantageous time based on these requirements. As an alternative means of avoiding 

the Company’s assets being treated as “plan assets,” the Manager may restrict the acquisition and transfer of Units to 

ensure that the ownership interest of Benefit Plan Investors does not become “significant” with respect to any class 

of the Company's equity interests, and such restrictions could delay or preclude an investor’s ability to transfer its 

Units.  See “Certain Considerations Applicable to ERISA, Governmental and Other Plan Investors.” 

Unrelated Business Taxable Income.  If a taxpayer is an individual retirement accounts (“IRA”) or other 

tax-exempt entity, it will receive unrelated business taxable income and its share of cost recovery deductions or tax 

losses may be limited or suspended.  Most of the income and gain generated by the Company from the operation and 

sale or other taxable disposition of the Properties will constitute “unrelated business taxable income” (“UBTI”) to 

tax-exempt Investors such as IRAs and pension plans, depending primarily on the extent of acquisition debt used by 

the Company to acquire the Properties.  Also, an exception from the requirement to treat certain income and gain as 

UBTI that is potentially available to pension plans (but not IRAs) may not be available with respect to the 

Properties. See “Federal Income Tax Consequences - Unrelated Business Taxable Income.”  In addition, if a tax-

exempt charitable remainder trust is allocated any UBTI from the Company in a taxable year, then it will be subject 

to a 100% excise tax on all of its UBTI.  Finally, an Investor’s status as a tax-exempt Investor may result in its share 

of the Company’s cost recovery deductions or tax losses being limited or suspended in any taxable year 

Subsequent Investors May be Able to Review Company’s Investments. Investors who invest in the later 

stages of the Offering will have a greater opportunity to review information regarding the Company’s Investments 

that will not be available to early investors.  Early investors will not have an opportunity to review any Investments 

to be made with the proceeds of this Offering.  In this regard, later investors may have an advantage in initially 

deciding whether to invest in the Company. 

Forward-Looking Statements.  This Memorandum may contain forward-looking statements, which are 

based on various assumptions of the Manager that may not prove to be correct.  For example, such assumptions 

include, but are not limited to, the continued growth and expansion of the local and regional economies.  The 

assumptions form the basis for various projections set forth in this Memorandum and, if incorrect, would make the 

projections incorrect.  Since the assumptions are beyond the control of the Manager or the investors, there can be no 

assurance that such assumptions, such projections or other forward-looking statements will accurately predict future 

events or the actual performance of the Company.  Any projections included in this Memorandum or any other 

material or documents supplied by the Manager or its Affiliates or in connection with this Offering, including 

projections regarding future cash flow and financial performance, should be considered speculative and are qualified 

in their entirety by the assumptions, information and risks disclosed in this Memorandum.  In addition, any 

projections and statements, written or oral, which do not conform to those contained in this Memorandum should be 

disregarded, and their use is a violation of law.  No representation or warranty can be given that the estimates, 

opinions or assumptions made herein or therein will prove to be accurate.  Prospective investors should closely 

review the assumptions set forth in the projections.  

The Manager intends to identify forward-looking statements in this Memorandum by using words or 

phrases such as “anticipates,” “believes,” “estimates,” “expects,” “intends,” “may be,” “objective,” “plan,” 
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“predict,” “project” and “will be” and similar words or phrases, or the negative thereof or other variations thereof or 

comparable terminology.  These types of statements discuss future expectations or contain projections or estimates.  

When considering such forward-looking statements, prospective investors should keep in mind the risk factors 

outlined herein.  These risk factors, or other events, could cause actual results to differ materially from those 

contained in any forward-looking statement. 

Tax Risks 

General Tax Risks.  There are substantial risks associated with the federal income tax aspects of an 

investment in the Company.  In addition to continuing Internal Revenue Service (“IRS”) reexamination of the tax 

treatment of companies, the income tax consequences of an investment in the Company are complex, and recent tax 

legislation has made substantial revisions to the Code. Many of these changes, including changes in the taxation of 

limited liability companies and their members, affect the tax benefits generally associated with an investment in a 

limited liability company.  The following paragraphs summarize some of the tax risks to the Members.  Because the 

tax aspects of this Offering are complex, and certain of the tax consequences may differ depending on individual tax 

circumstances, you are urged to consult with and rely on your own tax advisor concerning this Offering’s tax aspects 

and your individual situation.  No representation or warranty of any kind is made with respect to the IRS’s 

acceptance of the treatment of any item by the Company or by an investor. 

Risk of Audit.  The Company’s federal information returns may be audited by the IRS. An audit may 

result in the challenge and disallowance of some of the deductions described in the returns.  No assurance or 

warranty of any kind can be made with respect to the deductibility of any such items in the event of either an audit 

or any litigation resulting from an audit. 

Tax Classification of the Company.  The Manager will elect that the Company be taxed as a partnership 

for federal income tax purposes.  If the Company were to be treated for tax purposes as a corporation, the tax 

benefits associated with an investment in a partnership, if any, would not be available.  The Company would, among 

other things, pay income tax on its earnings in the same manner and at the same rate as a corporation, and losses, if 

any, would not be deductible by the Members. 

Unrelated Business Taxable Income.  It is possible that a portion of the Company’s income will 

constitute unrelated business taxable income.  Tax-exempt entities should consult their own tax counsel regarding 

the effect of any unrelated business taxable income. 

Possible Disallowance of Various Deductions.  The availability, timing and amount of deductions or 

allocations of income of the Company will depend not only upon general legal principles but also upon various 

determinations that are subject to potential controversy on factual and other grounds.  Such determinations could 

include, among other things, whether fees paid to the Manager or its Affiliates are non-deductible on the ground that 

such payments are excessive or constitute nondeductible distributions to the Manager or an Affiliate.  Additional 

issues could arise regarding the allocation of basis to buildings, land, leaseholds and personal property.  If the IRS 

were successful, in whole or in part, in challenging the Company on these issues, the federal income tax benefits of 

an investment in the Company, if any, might be materially reduced. 

Limitations on Losses and Credits from Passive Activities.  Deductions in excess of income, i.e., losses 

from passive trade or business activities, generally may not be used to offset “portfolio income,” i.e., interest (other 

than interest received by a taxpayer engaged in the trade or business of lending money), dividends and royalties, or 

salary or other active business income.  Deductions from passive activities may generally be used to offset income 

from passive activities.  Interest deductions attributable to passive activities are treated as passive activity 

deductions, and not as investment interest.  Thus, such interest deductions are subject to limitation under the passive 

activity loss rule and not under the investment interest limitation.  Credits from passive activities generally are 

limited to the tax attributable to the income from passive activities.  Passive activities include trade or business 

activities in which the taxpayer does not materially participate, which would include holding an interest as a 

member.  Thus, a portion of the Company’s net income and net loss will constitute income and loss from passive 

activities.  A taxpayer may deduct passive losses from rental real estate activities if: (i) more than half of the 

personal services performed by the taxpayer in trades or businesses are performed in a real estate trade or business in 
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which the taxpayer materially participates and (ii) the taxpayer performs more than 750 hours of service during the 

tax year in real property trades or businesses in which the taxpayer materially participates.   

Allocation of Net Income and Net Loss.  In order for the allocations of income, gains, deductions, losses 

and credits under the Operating Agreement to be recognized for tax purposes, such allocations must possess 

substantial economic effect.  No assurance can be given that the IRS will not claim that such allocations lack 

substantial economic effect.  If any such challenge to the allocation of losses to any Member were upheld, the tax 

treatment of the investment for such Member could be adversely affected.   

Taxable Income in Excess of Cash Receipts.  It is possible that a Member’s taxable income resulting 

from his or interest in the Company will exceed the cash distributions attributable thereto.  This may occur because 

funds received by the Company may be taxable income to the Company while the Company may use such funds for 

nondeductible operating or capital expenses of the Company.  Further, taxable income may be used to repay loans or 

may first be paid to owners of participation interests.  Thus, there may be years in which a Member’s tax liability 

exceeds his or her share of cash distributions from the Company.  The same tax consequences may result from a 

Member’s sale or transfer of the Member’s Units, whether voluntary or involuntary, and may produce ordinary 

income or capital gain or loss.   

Potential Limitation of Net Loss. You should be aware that the Members will only be able to utilize net 

loss up to the amount of their basis in their Units. 

Alternative Minimum Tax.  The alternative minimum tax applies to designated items of tax preference.  

The limitations on the deduction of passive losses also apply for purposes of computing alternative minimum 

taxable income.   

Accuracy Related Penalties and Interest.  If an income tax audit disallows Company deductions, you 

should be aware that the IRS could assess significant penalties and interest on tax deficiencies.  The Code provides 

for penalties relating to the accuracy of tax returns equal to 20% of the portion of the underpayment to which the 

penalty applies.  The penalty applies to any portion of any understatement that is attributable to (i) negligence or 

disregard of rules or regulations; (ii) any substantial understatement of income tax; or (iii) any substantial valuation 

misstatement.  The IRS has recently added a new penalty related to understatements resulting from a listed or 

reportable transaction.  A reportable transaction is a transaction that the IRS has identified as having the potential for 

tax avoidance or evasion.  A listed transaction is a reportable transaction which the IRS has specifically identified as 

a tax avoidance transaction.  The penalty is equal to 20% of the portion of the understatement to which the penalty 

applies if the taxpayer disclosed the transaction and 30% of the portion of the underpayment to which the penalty 

applies if the taxpayer did not disclose the transaction.  In addition, in the event the Investments are determined to be 

a reportable transaction, and the taxpayer fails to include information regarding such reportable transaction, the 

taxpayer will be subject to a penalty in the amount of $10,000 if the taxpayer is an individual and $50,000 in any 

other case.  In the event the Investments are determined to be a listed transaction, the penalty increases to $100,000 

in the case of an individual and $200,000 in any other case.     

State Income Taxes.  The Members will have to file and pay taxes in jurisdictions where the Company 

owns property and may be subject to withholding for income taxes.   

Changes in Federal Income Tax Law.  Congress is considering or has recently enacted several major tax 

bills that substantially affect the tax treatment of real estate partnerships.  These changes may have a substantial 

effect on the type of activities in which the Company intends to engage, and certain of those effects are set forth 

under the appropriate subheadings within this discussion of tax risks.  In many instances, Congressional Committee 

reports have been relied upon for the interpretation and application of these new statutory provisions to the 

Company.  While the Code authorizes the Treasury Department to issue extensive substantive regulations regarding 

recently adopted Code provisions, few have been issued to date.  In addition, Congress could make substantial 

changes in the future to the income tax consequences with respect to an investment in the Company. 

The discussion of tax aspects contained in this Memorandum is based on law presently in effect and certain 

proposed Treasury Regulations.  Nonetheless, you should be aware that new administrative, legislative or judicial 

action could significantly change the tax aspects of the Company.  Any such change may or may not be retroactive 
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with respect to the transactions entered into or contemplated before the effective date of such change and could have 

a material adverse effect on an investment in the Units. 
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ESTIMATED USE OF PROCEEDS 

The following table sets forth certain information about the estimated use of the proceeds of the Offering:  

 Maximum Offering 

 Amount 

Percentage  

of Gross 

Proceeds 

Gross Offering Proceeds(1) .........................  $20,000,000 100.00%  

   Organization and Offering Expenses(2)....  ($200,000) (1.00%) 

   Investment Due Diligence Expenses(3) ....  ($200,000) (1.00%) 

   Legal and Blue Sky Fees(4) ......................  ($50,000) (0.25%) 

   Selling Commissions(5) ............................  ($1,200,000) (6.00%) 

   Broker-Dealer Due Diligence(5) ...............  ($200,000) (1.00%) 

   Managing BD/Placement Agent(5) ...........  ($495,000) (2.48%) 

   Promotional Fees(5) ..................................  ($154,000) (0.77%) 

Available for Investment ............................  $17,501,000  87.50%  

Total Application .......................................  $20,000,000  100.00%  

 

_________________ 

(1) The Manager may increase the Maximum Offering Amount up to an aggregate amount of 

$30,000,000, in its sole discretion. 

(2) The Manager will be reimbursed up to $200,000 (approximately 1% of the Maximum Offering 

Amount) on an accountable basis to pay for organization and offering costs of the Offering (the “Organization and 

Offering Expenses”), including all expenses incurred in connection with the organization and formation of the 

Company, the preparation of the offering materials, and the marketing and sale of the Units, including, but not 

limited to, legal and accounting fees, tax planning fees, promotional and marketing fees or expenses, printing costs, 

and other costs or expenses incurred in connection therewith.  The Manager will be responsible for any Organization 

and Offering Expenses in excess of these sums.   

(3) The Manager will be reimbursed for its accountable due diligence expenses with respect to the 

acquisition of the Investments which, include, but are not limited to, appraisals, environmental reports, property 

condition reports and other real estate related due diligence expenses. 

(4) The Manager will be reimbursed for up to $50,000 for their accountable legal fees for preparation 

of the Offering materials and blue sky securities filing expenses and costs associated with the Members purchase of 

Units. 

(5) Offers and sales of Units will be made on a “best efforts” basis by broker-dealers (“Selling Group 

Members,” collectively the “Selling Group”) who are members of Financial Industry Regulatory Authority 

(“FINRA”).  The following fees will be paid from the proceeds of the Offering (the “Offering Proceeds”) in 

connection with the marketing and syndication of the Units:  (i) Selling Commissions of up to $1,200,000 (6% of the 

Offering Proceeds) (“Selling Commissions”) to the Broker-Dealers; (ii) a nonaccountable marketing and due 

diligence allowance of up to $200,000 (1% of the Offering Proceeds) to the Broker-Dealers; (iii) a managing broker-

dealer fee of (A) up to $100,000 (0.50% of the Offering Proceeds) and (B) $2,500 per month for the first 18-months 

of the Offering ($45,000), which shall be paid to ARETE Wealth Management LLC (“ARETE”) as the managing 

broker-dealer for the Offering; (iv) a national sales manager fee of (1) up to $20,000 (0.10% of the Offering 

Proceeds) and (2) $7,500 per month for the first 12-months of the Offering ($90,000); (v) a placement agent and 

wholesaler fee of (X) up to $120,000 (0.60%) and (Y) $10,000 per month for the first 12-months of the Offering 

($120,000); and (vi) up to $154,000 (0.77% of the Offering Proceeds) for “promotional fees” in connection with the 

offering of Units, including, but not limited to, conferences, meetings and salesperson salaries (collectively, the 

“Selling Commissions and Expenses”). The aggregate amount of the Selling Commissions and Expenses will not 

exceed 10.245% of the Offering Proceeds sold to prospective investors not including the Manager, the Principals or 
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their Affiliates; provided, however, in addition to the Selling Commissions and Expenses above the wholesaler shall 

receive up to $120,000 in Class B Units at a purchase price of $9.30 per Class B Unit in lieu of receiving such 

consideration in cash. The Manager may pay reduced Selling Commissions and Expenses or waive such sums with 

respect to Units purchased by Affiliates and other persons with the prior approval of the managing broker-dealer. 

The Manager will be responsible for any Selling Commissions and Expenses in excess of these sums. 
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INVESTMENT OBJECTIVES AND BUSINESS PLAN 

The purpose of the following discussion of the Company’s business is to provide potential investors 

with a general overview of the Company’s planned future operations.  However, as a company with no 

operating history, the Company’s actual operations may differ materially from those described below.  See 

“Risk Factors” for a discussion of risks which could have a material adverse effect on the Company’s 

business, financial condition, results of operations and prospects. 

 

Summary of Proposed Activities 

The Company was formed for the purpose of (i) acquiring, renovating, managing and holding for 

investment stabilized and value-added multi-unit apartment complexes (anticipated to be over 100-units each) and 

(ii) the development of new apartment complexes/projects (anticipated to be over 100-units each) located in the 

northwest suburbs of Chicago, Illinois, as well as other Midwest regions, in the Manager’s sole discretion 

(collectively, the “Investments”).  

The principal objectives of the Company will be to (i) acquire the Investments on favorable terms; (ii) 

provide long-term capital appreciation for its Investors, with an emphasis on current operating income and capital 

preservation; (iii) manage and hold such Investments for income producing purposes and eventually sell the 

Investments for a profit; and (iv) target a projected Average Annual Return for investors of approximately 16-20%. 

THERE CAN BE NO ASSURANCE THAT ANY OF THE COMPANY’S OBJECTIVES WILL BE ACHIEVED. 

The Company will pursue acquisitions of Investments on an ad hoc basis, upon favorable terms and at 
prices below replacement cost, add value through superior management and repositioning, and thereafter hold, 
manage, operate each Investment, and where appropriate, renovate and upgrade.  

Except for Silver Creek, no Investments have been identified at this time.  When an Investment is identified 

for acquisition, the Company will issue an Investment supplement. 

Investment Properties 

The Company will pursue acquisitions of Investments on an ad hoc basis, upon favorable terms and at 

prices below replacement cost, add value through superior management and repositioning, and thereafter hold, 

manage, operate each Investment, and where appropriate, develop, construct, renovate and upgrade. The Manager 

has identified one (1) prospective Investment for possible investment as follows: a stabilized 100-unit apartment 

complex consisting of two separate two story buildings with a gross building area of 81,820 square feet commonly 

known as Silver Creek Apartments located on the east side of Seminary Ave. (IL-47) just south of St Johns Road in 

Woodstock, Illinois, a far northwestern suburb of the City of Chicago in McHenry County and was built in 1987 and 

1989 (“Silver Creek”).  Silver Creek is currently owned by Cunat, Inc., an Affiliate of the Manager.  

The Silver Creek Property 

Cunat, Inc. has planned to contribute Silver Creek to the Company because it wants to ensure the Company 

achieves or exceeds all of its projections. The Manager anticipates that the strong cash flow provided by Silver 

Creek should fulfill the Company’s required distribution obligations during the early years of the Company while 

the majority of the Company’s capital is invested in value-added real estate that will require several years to 

reposition. In order to maximize the risk-return spectrum for the Company, Cunat, Inc. is willing to contribute Silver 

Creek to the Company. 

Silver Creek consists of two (2) separate two-story apartment buildings containing 100 residential units as 

follows: (i) Studio (1 unit with 675 square feet); (ii) 1BR/1BA (35 units with 675 square feet); (iii) 2BR/1BA (26 

units with 830 square feet and 6 units with 870 square feet); and (iv) 2BR/2BA (16 units with 940 square feet and 16 

units with 980 square feet). The Silver Creek property is situated on 6.04 acres of land area that is well landscaped 

and improved with a 100-space asphalt-paved parking area and 98 garage spaces. Each of the two apartment 

buildings contains 50 units; and each are on the north and south side of the site with the garages in the middle and on 

the eastern end. Overall, the combined structures contain 81,820 square feet of net rentable area. 
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Silver Creek is located on the east side of Seminary Ave (IL-47) just south of St Johns Road. The property 

enjoys a location roughly fifteen miles north I-90’s full interchange at IL-47. The property is located in the City of 

Woodstock, a far northwestern suburb of the City of Chicago in McHenry County. The lots are located just north of 

Silver Creek Park which contains tennis courts and numerous baseball fields. 

 

Built in 1987 and 1989, Silver Creek has enjoyed steady rent increases, high occupancy, and stable net 

operation income during the past decades. The property is financed with a 35-year long term HUD loan with a low 

3.98% fixed interest rate and, thus, it generates strong cash flow under low financing risk. 

 

In 2010, Silver Creek had an appraised value of $9,420,000 and was financed with a 35-year, fixed rate 

3.98% HUD insured loan with a current balance of $7,225,000 (the “Silver Creek Loan”). The estimated net 

operating income for Silver Creek for the year of 2019 is approximately $645,000. The Company plans to acquire 

Silver Creek at the purchase price of $9,500,000 and the Company will assume the Silver Creek Loan, which results 

in the Company paying a net equity payment of approximately $2,275,000 to acquire Silver Creek. 

In May, 2017, an appraisal of the Silver Creek property was prepared by Property Valuation Advisers, Inc. 

for the Manager, which appraisal indicated that the Silver Creek property had an estimated market value “As Is” of 

$11,200,000.  The appraisal was prepared solely for the Manager and its Affiliates and may not be relied upon by 

the Company or the prospective Investors and, thus, Investors must rely solely on the other information provided in 

this Memorandum and their own due diligence in determining a valuation of Silver Creek.   

On April 20, 2010, a Phase I environmental report was prepared by Connor Solutions for the Manager, 

which Phase I may be relied upon by the Company or the prospective Investors.  The Phase I indicated that there 

were no hazardous or toxic substances identified, present or being improperly generated, used, stored or disposed of 

at the Silver Creek property.  The Phase I included materials defined under the RCRA.  The Phase I concluded that 

at the time of the Phase I, there were no recognized environmental conditions identified in connection with the 

Silver Creek property.  Connor Solutions had no recommendations for further investigations. 

In the event that sufficient Offering proceeds have not been raised prior to the Initial Closing Date to allow 

the Company to purchase Silver Creek, Cunat, Inc. shall contribute $2,275,000 to the Company in exchange for an 

unsecured promissory note (the “Note”) equal to any shortfall in the equity required to purchase Silver Creek 

($2,275,000.  The Note will bear interest at four percent (4%) per annum and the Company will make principal and 

interest payments to Cunat, Inc. under the Note as additional Capital Contributions are raised from prospective 

Investors in this Offering. 

Unspecified Investment(s) 

The Manager anticipates using the remaining proceeds available for investment from the Offering 

(approximately $14,726,000, if the Maximum Offering Amount is raised) to acquire approximately 900 additional 

apartment units in one or more additional Investments within two years from the Offering Termination Date; 

provided, however, if the Maximum Offering amount is not raised, the Manager may solely purchase Silver Creek. 

The Company’s investment strategy is to maximize the power of a cash offer to acquire distressed assets at the 

lowest possible price and then renovate/stabilize the Investments through capital enhancement and effective asset 

management. After a newly acquired Investment has been stabilized, the Company will refinance the new 

Investment at an approximate 75% to 80% loan to value level and distribute the loan proceeds to its Members. 

The Company’s prospective acquisitions are focused in the Northwest suburbs of Chicago, IL due to the 

region’s solid industrial base and foreseeable population/economic growth in the future. The Manager and its 

Affiliates have well-established footprints in the area and have gained valuable knowledge in the local multifamily 

housing markets. In addition, the Company will look at Investment opportunities in other Midwest regions, in its 

sole discretion, which meet the Manager’s Investment criteria and value-added strategy. 

Over the past several years, Cunat, Inc. has utilized a similar strategy and has purchased, renovated, and 
repositioned seven (7) multi-unit apartment properties of this type.  As a result, Cunat, Inc. has increased the net 
operating income for each property by 50% or more and increased the properties values by as much as 140%. 
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Investment Objective and Strategy 

The Manager anticipates that the Company will have Distributable Cash Flow only at such times as the 

Company sells or otherwise disposes of its Investments or as may be available per the operating results of individual 

Investments.  The Company intends to acquire all of its Investments on or before 24-months after the Offering 

Termination Date subject to an extension of up to one (1) additional six-month period in the sole and absolute 

discretion of the Manager by providing the Class A Members with not less than 10 business days’ written notice of 

its intent to extend (the “Investment Period”).  Until the end of the Investment Period, the Manager shall provide 

the Company with a first right of refusal on potential property acquisitions that fit the Company’s “Investment” 

parameters. 

In addition, in order to accommodate the tax, regulatory or other legal concerns of certain types of 

investors, including foreign persons and entities, private foundations and other tax-exempt organizations, the 

Manager may establish one or more additional funds, accounts or similar arrangements (“Alternative Investment 

Vehicles”) to invest in, or in parallel with, the Company in Investments, which may include joint venture, preferred 

equity, tenant-in-common or Delaware statutory trust arrangements.  

 

The Company may use public or private auctions to acquire Investments.  The use of auctions may allow 

the Company to purchase Investments below market price; provided, however, there is a risk that the Company may 

spend money pursuing an auction and not be a successful bidder on any properties in such auction. 

 

Primary Objectives 

 

The primary objectives of the Company are to: 

• Preserve and return Investors’ capital contributions; 

• Generate capital appreciation by increasing rents and selling properties on a pool or portfolio basis;  

• Provide for quarterly distributions of income from Investment operations. 

 

Strategic Mission 

The strategic mission of the Company is to: 

 

• Accumulate a portfolio of multi-tenant apartment properties; 

• Manage properties effectively, increase rents over time, and improve, renovate and reposition when 

needed; and 

• Ultimately, capture enhanced disposition value for investors in 3 to 5 years by selling the properties. 

 

Investment Acquisition Strategy 

 

The Company will seek to acquire both yield-oriented and value-added multi-tenant apartment properties in 

the northwest suburbs of Chicago, Illinois, as well as other Midwest regions, in the Manager’s sole discretion.   

 

• Yield-oriented Investments will be Silver Creek.  

 

• Value-added Investments will be undervalued and underperforming, but fundamentally sound real 

estate that can be acquired at below replacement cost and benefit from hands-on leasing, asset management, 

repositioning, capital/tenant improvements and value enhancement. 

 

• New Development Investments will be acquiring vacant lands in strong rental markets which can be 

zoned as multi-family residential through annexation. The Company will look to create value through land 

development and efficient construction management. 
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• Risk Mitigation: 

 

o The Company will mitigate risk to investors by:  

o Acquiring properties below replacement cost in strengthening markets; 

o Investing in multiple properties; 

o Locking-in long-term, low cost, fixed rate financing with multiple assumption features; and 

o Maintaining high debt coverage ratios. 

 

Exit Strategy – Obtaining Maximum Sale Value 

 The Company will seek to maximize capital appreciation to investors by obtaining best execution at 

disposition by: 

• Selling properties to an institutional buyer or REIT (seeking a pure apartment sector play) on a 

portfolio basis to capture higher disposition prices. 

There can be no assurance that the Company’s investment objectives will be achieved.  

The Manager will manage the Investments in accordance with the Operating Agreement.  The Manager will 

make all decisions on behalf of the Company with respect to each of the Investments, including, for example:  

• which Investments should be acquired by the Company, and the timing and terms of such acquisitions; or  

• whether, when and on what terms to sell or otherwise dispose of an Investment.  

Access to Senior Management of Investment or Real Estate Funds and other Investments: Through the 

experience of the Manager’s Principals in making similar past investments, the Manager has forged strong working 

relationships with various senior management teams of certain real estate funds situated across the United States.  

These direct relationships are supplemented by the Manager’s numerous relationships with regional, super-regional, 

and national real estate related funds that invest in apartment assets, as well as other service providers such as 

attorneys, consultants and others that service real estate companies.  The Manager believes that these relationships 

will provide the Company with access to investment capital and exclusive information regarding investment 

opportunities.  

Due Diligence: The Company will conduct due diligence on prospective Investments.  In conducting its due 

diligence, the Manager will use both private and publicly available information, as well as information from its 

relationships with former and current management teams, consultants, competitors, investment bankers and the 

direct experience of the Manager.  

The Manager's due diligence may typically include:  

• Review of historical, current, and prospective financial information;  

• Review of third party analyses on properties, contracts, leases, and regulatory reports; 

• On-site visits; and 

• Interviews with management and employees of the prospective fund or Investment. 

 

 Additional due diligence with respect to any Investment may be conducted on behalf of the Company by 

attorneys and independent accountants prior to the closing of the Investment, as well as other outside advisers, as 

appropriate. 

Investment Advantages 

The Manager believes an investment in the Company offers the following potential advantages that might 

otherwise be unavailable to a Member if such Member were to make individual investments in securities:  

• Experience of Manager: The personnel of the Manager have extensive experience and skill in identifying 

and investing in and operating real estate assets.  The Principals of the Manager have substantial experience 
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in investing in such properties. 

• Professional Management of the Company and Access to Investment Opportunities Not Available to 

Individuals: The Manager believes that the Company will have the opportunity to invest in Investments in 

which individual investors would not be able to participate directly because of restrictions on the minimum 

size of investments or because the investor may not possess or have access to expertise in structuring 

investments or management necessary to realize favorable returns.  The anticipated size of the Company 

will enable the Manager to have access to the investment community and to Investments not available to an 

individual investor. 

Investment Restrictions 

If the Manager determines, in its sole discretion, that investment in a particular Investment is in the best 

interests of the Company, it may invest all of its net assets in the securities of any single Investment.  The Company 

will not make investments after the 24-month anniversary of the Offering Termination Date subject to extension of 

up to one (1) additional six-month period in the sole discretion of the Manager by providing the Class A Members 

with not less than 10 business days’ written notice of its intent to extend.  

Company Management Fees 

The Manager expects to provide overall financial and asset management for the Investments.  An annual 

asset management fee (the “Asset Management Fee”) shall be payable by the Company to the Manager in an 

amount equal to one percent (1%) of the aggregate Capital Contributions deployed into Investments by the 

Company.  The Asset Management Fee will be payable quarterly (0.25% each quarter) and in arrears commencing 

upon receipt of the first Capital Contributions made to the Company; provided, however no Asset Management Fee 

will accrue or be paid on Capital Contributions that are not deployed into Investments.  The Manager expects the 

Investments to generate positive cash flow after payment of all expenses, including payment of fees, so that no 

borrowing to fund working capital will be required after acquisition of the Investments. 

In addition to the Asset Management Fee, the Manager will receive the following additional fees: 

1. The Manager or its Affiliates shall be compensated for its oversight of any development, construction 

or renovation of the improvements to any Investments.  The development fee shall be five percent 

(5%) of the aggregate of all hard and soft costs for items included in the development, construction or 

renovation budget at the outset of each Investment (“Development Fee”).    

2. Upon the closing of any financing or refinancing of any Investment, a financing fee equal to two 

percent (2%) of the aggregate loan amount (the “Financing Fee”) shall be payable to the Manager by 

the Company. 

3. In the event the Manager or any of the Principals are required to provide a guaranty with respect to any 

financing or refinancing of any Investment, a guaranty fee equal to one percent (1%) of the aggregate 

loan amount (the “Guaranty Fee”) shall be payable to the Manager by the Company. 

4. Upon the sale or other disposition of each Investment, a disposition fee equal to two percent (2%) of 

the net sale or other disposition price of each Investment (the “Disposition Fee”) shall be payable to 

the Manager by the Company (i.e., the sales price after the payment of selling brokerage fees). 

Property Management 

Cunat, Inc., an Illinois corporation, or a third party property management company to be designated by the 

Manager will be the Property Manager of the Investments (the “Property Manager”). In connection with the 

acquisition of each Investment, the Company will be required to execute a property management agreement with the 

Property Manager to provide asset management services for such Investment.  The Property Manager will be 

responsible for day-to-day management and operation of the Investments, including paying Investment expenses on 
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behalf of the Company and maintaining books, records and bank accounts for each Investment.  The Property 

Manager will receive an annual property management fee equal to up to four percent (4%) of the gross revenues of 

the Investments (the “Property Management Fee”).  

 

PLAN OF DISTRIBUTION 

Capitalization 

The Offering is for 2,000,000 Units ($20,000,000) at $10 per Unit, which maximum number of Units 

offered may be increased to 3,000,000, in the sole discretion of the Manager.   A minimum purchase of 2,500 Units 

($25,000) is required, except that the Manager reserves the right to reduce the minimum purchase and/or offer 

fractional Units for selected investors in its sole discretion.  The net proceeds from the sale of each Unit will be 

added to the Company’s capital and utilized for the purposes set forth in this Memorandum. 

The Company intends to continue the Offering until all $20,000,000 in Units have been subscribed or until 

the Offering Termination Date; provided, however, the Manager may increase the Maximum Offering Amount up to 

an aggregate amount of $30,000,000, in its sole discretion.  

Qualifications of Investors 

The Units may be purchased only by Accredited Investors.  See “Who May Invest.” 

Sales of Units 

Offers and sales of Units will be made on a “best efforts” basis by broker-dealers (“Selling Group 

Members,” collectively the “Selling Group”) who are members of Financial Industry Regulatory Authority 

(“FINRA”).  The following fees will be paid from the proceeds of the Offering (the “Offering Proceeds”) in 

connection with the marketing and syndication of the Units:  (i) Selling Commissions of up to $1,200,000 (6% of the 

Offering Proceeds) (“Selling Commissions”) to the Broker-Dealers; (ii) a nonaccountable marketing and due 

diligence allowance of up to $200,000 (1% of the Offering Proceeds) to the Broker-Dealers; (iii) a managing broker-

dealer fee of (A) up to $100,000 (0.50% of the Offering Proceeds) and (B) $2,500 per month for the first 18-months 

of the Offering ($45,000), which shall be paid to ARETE Wealth Management LLC (“ARETE”) as the managing 

broker-dealer for the Offering; (iv) a national sales manager fee of (1) up to $20,000 (0.10% of the Offering 

Proceeds) and (2) $7,500 per month for the first 12-months of the Offering ($90,000); (v) a placement agent and 

wholesaler fee of (X) up to $120,000 (0.60%) and (Y) $10,000 per month for the first 12-months of the Offering 

($120,000); and (vi) up to $154,000 (0.77% of the Offering Proceeds) for “promotional fees” in connection with the 

offering of Units, including, but not limited to, conferences, meetings and salesperson salaries (collectively, the 

“Selling Commissions and Expenses”). The aggregate amount of the Selling Commissions and Expenses will not 

exceed 10.245% of the Offering Proceeds sold to prospective investors not including the Manager, the Principals or 

their Affiliates; provided, however, in addition to the Selling Commissions and Expenses above the wholesaler shall 

receive up to $120,000 in Class B Units at a purchase price of $9.30 per Class B Unit in lieu of receiving such 

consideration in cash. The Manager may pay reduced Selling Commissions and Expenses or waive such sums with 

respect to Units purchased by Affiliates and other persons with the prior approval of the managing broker-dealer.   

The purchase price of $10 for each Unit will be payable in full in cash upon subscription.  The minimum 

purchase amount will be 2,500 Units or $25,000, except that the Company may permit certain investors to purchase 

fewer than 2,500 Units in its sole discretion. There is no assurance that all Units will be sold and the Company 

reserves the right to refuse to sell Units to any person, in its sole discretion, and may terminate this Offering at any 

time. 
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Marketing of Units 

Offers and sales of Units will be made only to Accredited Investors by the Company.  We reserve the 

unconditional right to cancel or modify this Offering, to reject purchase of Units, in whole or in part, to waive 

conditions to the purchase of Units and to allow investments below the minimum purchase price.  The Units will not 

be sold, nor any offers to purchase be accepted prior to the Units being qualified for sale under the “blue sky” or 

securities laws of each prospective investor’s respective state.   

Sales Materials 

Other than this Memorandum, the Exhibits hereto, and factual summaries, sales brochures, investor fact 

sheets, power points and other sales materials of the Offering prepared by the Company, no other literature will be 

used in the Offering of the Units. 

The Manager may also respond to specific questions from prospective investors.  However, the Offering is 

made only by means of this Memorandum.  Except as described herein, neither the Company nor the Manager have 

authorized the use of other sales materials in connection with the Offering.  The information in such material does 

not purport to be complete and should not be considered as a part of this Memorandum, or as incorporated in this 

Memorandum by reference or as forming the basis of the Offering of the Units. 

Inquiries regarding subscriptions should be directed to Brian G. Cunat, Cunat Multi-Family Investment 

Fund II, LLC, 5400 W. Elm St., Ste. 110, McHenry, IL 60050, (815) 385-3871. 

The Units are being offered only to persons who can represent that they meet the investor suitability 

requirements set forth under “Who May Invest.” 

Discretionary Purchases of Units by the Manager or its Affiliates 

The Manager or its Affiliates may, in its sole discretion, purchase Units for any reason it deems 

appropriate, including, but not limited to, causing the Company to attain the Maximum Offering Amount. Those 

purchases, if any, shall be made on the same terms and conditions available to all investors.  The Manager or its 

Affiliates will acquire the Units for its own account and not with a view to resell or distribute such Units.  

The potential purchase of Units by the Manager or its Affiliates involves certain risks that you should 

consider, including, but not limited to, the following: 

(1) the Manager or its Affiliates would obtain voting power as Class A Members 

(2) the Manager or its Affiliates may want to dispose of Company assets at an earlier date than other 

Class A Members so as to recover its investment in the Units, thus creating a conflict of interest between the 

Company and the Manager or any Affiliate who purchases Units; and 

(3) substantial purchases of Units by the Manager or its Affiliates may limit the ability of the Manager 

or its Affiliates to fulfill any financial obligations that it or they may have to or on behalf of the Company. 

Subscription Procedures 

Persons desiring to subscribe for Units may do so by completing and executing the Instructions to Investors 

and Subscription Agreement separately attached hereto as Exhibit B. 

All subscriptions are payable in full at the time of subscription.  All checks should be made payable to 

“Cunat Multi-Family Investment Fund II, LLC.”  All checks and one fully executed and completed copy of the 

Subscription Agreement should be delivered to: 



 

39 
 

Cunat Investment Management, LLC 

5400 W. Elm St., Ste. 110 

McHenry, IL 60050 

Telephone: (815) 385-3871 

Attn:  Brian G. Cunat 

E-mail: bgcunat@gmail.com 

 

Acceptance of Subscriptions 

The Manager has the right, to be exercised in its sole discretion, to accept or reject any subscription in 

whole or in part for a period of thirty (30) days after receipt of the subscription.  Any subscription not accepted 

within thirty (30) days of receipt shall be deemed rejected. 

Limitation of Offering 

The Units are being offered and sold in reliance upon exemptions from the Securities Act and state 

securities laws.  Accordingly, distribution of this Memorandum has been strictly limited to persons satisfying the 

Investor Suitability Requirements described herein, and this Memorandum does not constitute an offer to sell or a 

solicitation of an offer to buy with respect to any person not satisfying those requirements. 

CAPITALIZATION OF THE COMPANY 

The following table sets forth the capitalization of the Company reflecting the issuance and sale of the 

Units offered hereby. 

 Maximum 

Company Class A Units(1) .............  2,000,000 

Total(2)(3) ........................................  $20,000,000 

________________________ 

 

(1) The Class A Units subscribed pursuant to this Offering will represent 100% of the Class A Units of the 

Company, which maximum number of Units offered may be increased to 3,000,000, in the sole discretion 

of the Manager.  The Manager owns 100% of the Class B Units of the Company.  

(2) Amounts reflect cash contributions of investors as of the future date of capitalization of the Company in the 

amount of $10 per Unit. 

(3) The Manager may increase the Maximum Offering Amount up to an aggregate amount of $30,000,000, in 

its sole discretion. Amounts do not reflect the payment of Organization and Offering Expenses.  See “Plan 

of Distribution” and “Estimated Use of Proceeds.” 
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THE MANAGER 

The Manager and Principals of the Manager 

Cunat Investment Management, LLC, a Delaware limited liability company (the “Manager”) will act as 

the Manager of the Company.  Brian G. Cunat and John C. Cunat (collectively, the “Principals”) are the sole 

members (50% each) of the Manager and the Property Manager; provided, however, the members are subject to 

change over time.  In the event of any disagreement between the Principals whereby they cannot reach a unanimous 

decision with respect to the management or operation of the Company, the decision of Brian G. Cunat shall prevail.  

For more information on Brian and John and their business ventures see below and please visit: www.cunat.com. 

The Manager was formed on February 5, 2016.  The Manager owns 100% of the Class B Units of the 

Company.  Brian G. Cunat is the founder and CEO and John C. Cunat is the Executive Vice President of the Cunat 

Group, a real estate development and property management group of companies, which includes Cunat, Inc. and its 

Affiliates.  Cunat, Inc. and its Affiliates currently own and manages property in six states and two countries.  The 

Principals have a combined total of over 84 years of experience in the real estate industry.  The Manager or its 

Affiliates will invest up to 10% of the funds invested into the Units on a pro rata basis up to a maximum amount of 

$2,000,000 into the Company in exchange for up to 222,222 Class B Units of limited liability company membership 

interests in the Company (the “Class B Units”).  For example, if prospective investors purchase $7,500,000 in 

Units, the Manager or its Affiliates will purchase $750,000 in Class B Units, but if the prospective investors 

purchase the Maximum Offering Amount, then the Manager or its Affiliates will purchase $2,000,000 in Class B 

Units.   

The Manager is staffed by professionals with expertise in asset acquisitions, structured finance and asset 

management. The Manager has the unique ability to integrate extensive capital market knowledge with “boots-on-

the-ground” commercial real estate expertise to successfully acquire multi-tenant properties that offer investors 

attractive yields and strong internal rates of return. This acquisition strategy, combined with our asset management 

expertise, serves to improve returns and enhances the risk profile associated with our portfolio of investment 

properties. The Manager uses private investor equity, institutional capital and its own discretionary funds to acquire 

properties. 

The Manager will be responsible for the acquisition, financing, day-to-day oversight, management and 

ultimate sale of Investments to be made by the Company.  It is permitted under the Operating Agreement to cause 

the Company to hire its Affiliates to provide products and services to the Company so long as the terms of such 

engagement are fair, reasonable and consistent with industry standards. The Principals of the Manager have been 

successful in investing in real estate, primarily, it is believed, for the following reasons: 

 

• A disciplined approach to acquisition, value creation and timely disposition of real estate assets. 

• A seasoned and experienced management team that has an economic interest in each asset and is 

involved in every phase of investment, property management and re-sale. 

• A company structure that is intended to align the interests of the Members and Manager.   

The Manager’s management team works together to ensure that value and returns are maximized in each 

step of the investment/ownership process. 

The following are biographies of the Principals and the sole members of the Manager: 

Brian G. Cunat, Manager.  Brian G. Cunat is the founder and CEO of Cunat, Inc., a real estate 

development and property management firm.  Brian has held this position for the past 36 years.  Cunat, Inc. and its 

Affiliates currently own and manages property in six states and two countries.  In 2007, Brian, together with his 

brother John Cunat bought a 50-acre vineyard in the Oak Knoll region of Napa Valley, California, and has 

constructed a winery on the vineyard. Cunat’s wines are principally sold under the brand name “Materra.”  Brian G. 

Cunat is a graduate of Harvard University, and also attended Northern Illinois University, and McHenry County 

College.  Brian has served as a Board Member of Shiner International, a NASDAQ traded company.  He is a co-

founder of Golden Eagle Community Bank where he has served as Chairman of the Board, and is currently a Board 

http://www.cunat.com/
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Member and is also a co-founder of Illinois State Bank where he served on the Board of Directors as Vice-

Chairman.   

 

Brian has been extremely active in his community service.  In 2001-2002, he served as the Kiwanis 

International President.  He has been honored with nearly every award Kiwanis presents.  He served three years as a 

member of the George W. Bush Cabinet serving on the Faith Based and Community Initiative Committee.  He also 

serves as an Ambassador to UNICEF and has done so since 2001.  Brian has served on the board of the McHenry 

area Chamber of Commerce; the Family Services and Community Mental Health Board, as well as the Marian 

Central Catholic High School Fund Raising Chairman. Brian is a recipient of the Entrepreneur of the Year Award 

from Ernst and Young, as well as the Arthur Anderson Small Business Award, and the Illinois Family Business of 

the Year award from Crain’s Chicago Business.  He is also an Eagle Scout.  Brian is married to his wife Miki and 

has two daughters. 

 

John C. Cunat, Manager.  John C. Cunat is the Co-Founder and Executive Vice President of Cunat, Inc., 

a real estate development and property management firm, where he has held this position for the past 36 years.  

Cunat, Inc. and its Affiliates currently own and manages property in six states and two communities.  John is a 

graduate of Wartburg College, graduating with a degree in Business and Economics.  He currently serves as 

President of the McHenry Country Club where he turned a financially strapped organization back into a positive 

cash flowing business.  He is a co-founder of Golden Eagle Community Bank where he serves as Chairman of the 

Board and is a co-founder of Illinois State Bank where he served on the Board of Directors as Chairman of the 

Compliance and Audit Committee.   

 

John has been very active in community service and has served as President of the Rotary Club of Crystal 

Lake, Illinois, is a Paul Harris Award Recipient and three time Rotarian of the Year.  John is also a past Boy Scout 

Master, six-time coach of the Odyssey of the Mind Baseball Team in the World Finals, a ten year junior sports 

coach, as well as a two time CABA World Baseball coach.  John is a recipient of the Entrepreneur of the Year 

Award from Ernst and Young as a regional finalist as well as participating in the World Finals.  He is also a 

recipient of the Illinois Family Business of the Year award from Crain’s Chicago Business and has also received the 

Arthur Anderson Small Business Award.  He is also an Eagle Scout.  John is married to his wife Dale and has five 

children. 
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PRIOR PERFORMANCE OF CUNAT, INC. AND AFFILIATES OF THE MANAGER 

The following summary presents information about the prior performance of certain real estate programs 

purchased and/or sponsored by Cunat, Inc. and its Affiliates that have been active over the last 20 years 

(collectively, the “Programs”). The Company is newly formed and has no prior performance. The information 

presented in this section represents the historical experience of the Programs. Persons investing in the Company will 

not acquire any interest in the Programs covered by this summary.  Further, it should not be assumed that investors 

in the Company will experience returns, if any, comparable to those experienced by investors in the Programs.  THE 

MANAGER HAS LIMITED PRIOR PERFORMANCE. 

Cunat, Inc. Track Record* 

 
 

* Please note the following disclosures with respect to the Programs’ track record above:    

 

• The Programs in the track record above are properties operated by Cunat, Inc. purchased in 1997 or later, 

which have completed a final transaction or sale.  Programs which have not yet been subject to a final sale 

are not included in this track record. 

• The estimated returns above are calculated at the property level, not at a fund level, and therefore the 

Company’s returns may be lower after accounting for internal Company expenses and management fees. 

• The estimated returns are based on the internal rate of return (“IRR”) of cash flows calculated on an annual 

basis.  In addition to the revenues and expenses attributable to the operations of the property, the IRR 

calculation would reflect the contribution and return of capital resulting from the financing of the property. 

• The estimated returns do not reflect non-cash expenses such as depreciation and do not include the effect of 

taxation on property income which is incurred by the taxpayer. 

 

It is anticipated that the operating results of, and the benefits to investors that purchase Units in, the 

Company will be significantly different than those of the Programs. The information in this Section should 

not be relied on to predict the performance of, or the benefits that might accrue to investors in, the Company. 
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PROPERTY MANAGEMENT 

The Property Manager 

Cunat, Inc., an Illinois corporation, or a third party property management company to be designated by the 

Manager will be the Property Manager of the Investments (the “Property Manager”).  The Principals are the sole 

members of the Property Manager. 

FIDUCIARY DUTIES OF THE MANAGER 

The Manager is responsible for the control and management of the Company and must exercise good faith 

and integrity in handling Company affairs.  The Manager has a fiduciary responsibility for the safekeeping and use 

of all funds and assets of the Company, whether or not in its immediate possession and control, and may not use or 

permit another to use such funds or assets in any manner except for the exclusive benefit of the Company.  The 

funds of the Company will not be commingled with the funds of any other person or entity.  The Manager may 

employ persons or firms to carry out all or any portion of the business of the Company and has the authority to 

employ contractors, architects, attorneys, accountants, engineers, appraisers or other persons or entities to assist it in 

the management and operation of the Company.  Some or all of such persons or entities employed may be Affiliates 

of the Manager. 

In addition to those duties and obligations placed upon the Manager by the Operating Agreement, the 

Manager is accountable to the Members as a fiduciary under applicable limited liability company law and must 

exercise good faith and integrity in handling the Company’s affairs.  This area of the law is rapidly developing, and 

investors who have questions concerning the fiduciary duties of the Manager should consult with their own legal 

counsel. 

The Operating Agreement provides that the Manager (and its members, managers, Affiliates, officers, 

partners, directors, employees, agents and assigns) will not be liable to the Company or the Members for any act or 

omission performed or omitted by it in good faith, but will be liable only for gross negligence or willful 

malfeasance.  Members and other holders of Units may, accordingly, have a more limited right of action against the 

Manager than they would have absent such an exculpatory provision in the Operating Agreement. 

The Operating Agreement generally provides for indemnification of the Manager (and its members, 

managers, shareholders, affiliates, officers, partners, directors, employees, agents and assigns) by the Company (to 

the extent of Company assets) for any claims, liabilities and other losses that it may suffer in dealings with third 

parties on behalf of the Company not arising out of gross negligence or willful malfeasance, including, without 

limitation, any liability or claim that arises in connection with or is related to any loans guaranteed by the Manager 

(and its members, managers, shareholders, affiliates, officers, partners, directors, employees, agents and assigns) on 

behalf of the Company.  In the case of a liability arising from an alleged violation of securities laws, the Manager 

may obtain indemnification only if (i) the Manager is successful in defending the action; (ii) the indemnification is 

specifically approved by the court of law which shall have been advised as to the current position of the Securities 

and Exchange Commission (as to any claim involving allegations that the Securities Act of 1933 was violated) or 

the applicable state authority (as to any claim involving allegations that the applicable state’s securities laws were 

violated); or (iii) in the opinion of counsel for the Company, the right to indemnification has been settled by 

controlling precedent.  It is the opinion of the SEC that indemnification for liabilities arising under the Securities Act 

is contrary to public policy and, therefore, unenforceable.   
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CONFLICTS OF INTEREST 

The Principals, the Manager, the Property Manager and their Affiliates may act, and are acting, as the 

managers of other limited liability companies.  The Manager, the Property Manager and its Affiliates may form and 

manage additional limited liability companies or other business entities.  The Principals, the Manager, the Property 

Manager and their Affiliates have existing responsibilities and, in the future, may have additional responsibilities to 

provide management and services to a number of other entities in addition to the Company.  As a result, conflicts of 

interest between the Company and the other activities of the Principals, the Manager, the Property Manager and their 

Affiliates may occur from time to time.  The principal areas in which conflicts may be anticipated to occur are 

described below.    

The Principals is the Sole Owner of both the Manager and the Property Manager. 

Brian G. Cunat and John C. Cunat (collectively, the “Principals”) are the sole members of the Manager 

and the Property Manager.  Accordingly, the Company will not have the benefit of independent third party 

management and the day-to-day operations and management of the Investments will not be controlled by 

independent third parties. 

Investments may include a Property Currently Owned and Managed by Affiliates of the Manager.   

The Manager and its Affiliates currently own Silver Creek and the Manager anticipates using the 

Company’s capital to acquire Silver Creek.  There is therefore a risk that the Manager may be overvaluing Silver 

Creek or may choose to invest in this Investment, which may provide a lower return to the Members, than a 

potential investment in another Investment owned or managed by unaffiliated third parties.  See “Investment 

Objectives and Business Plan.” 

Obligations to Other Entities 

Conflicts of interest will occur with respect to the obligations of the Principals, the Manager, the Property 

Manager and their Affiliates to the Company and similar obligations to other entities.  Moreover, the Company will 

not have independent management, as it will rely on the Manager, the Property Manager and their Affiliates for all 

its management decisions.  Other investment projects in which the Principals, the Manager, the Property Manager 

and their Affiliates participate may compete with the Company for the time and resources of the Principals, the 

Manager, the Property Manager and their Affiliates.  The Manager will, therefore, have conflicts of interest in 

allocating management time, services and functions among the Company and other existing businesses, as well as 

any business entities which may be organized in the future.  Under the Operating Agreement, the Manager is 

obligated to devote as much time as it, in its sole discretion, deems to be reasonably required for the proper 

management of the Company and its assets.  The Manager believes that it has the capacity to discharge its 

responsibilities to the Company notwithstanding participation in other investment programs and projects.  

Interests in Other Activities 

The Principals, the Manager, the Property Manager or their Affiliates may engage for their own account, or 

for the account of others, in other business ventures, whether related to the business of the Company or otherwise, 

and neither the Company nor any Member shall be entitled to any interest therein solely by reason of any 

relationship with or to each other arising from the Company. 

Acquisition of Other Properties 

The Principals, the Manager, the Property Manager and their Affiliates may form additional limited 

liability companies and other entities in the future to engage in activities similar to and with the same investment 

objectives as those of the Company.  These activities may cause conflicts of interest between such activities and the 

Company, and the duties of the Manager concerning such activities and the Company.  The Manager will attempt to 

minimize any conflicts of interest that may arise among these various activities.   
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Until the end of the Investment Period, the Manager shall provide the Company with a first right of refusal 

on potential property acquisitions that fit the Company’s “Investment” parameters. 

Receipt of Compensation by the Manager, the Property Manager and their Affiliates 

The payments to the Manager, the Property Manager and their Affiliates set forth under “Compensation of 

the Manager and Affiliates” have not been determined by arms-length negotiations.  Although the Manager did not 

commission any surveys or studies to determine the competitiveness or fairness of the fees or other compensation 

payable to the Manager, the Property Manager or their affiliates, it believes that such fees and compensation are fair 

and reasonable and the Manager or its Affiliates shall not be compensated in an amount greater than the lesser of: (i) 

the actual costs to the Manager or its Affiliates of providing such services; or (ii) the amounts which the Company 

would otherwise be required to pay to independent third parties for comparable services in a similar geographic 

locale. 

Manager’s Representation of Company in Tax Audit Proceedings 

Situations may arise in which the Manager may act as Tax Matters Member on behalf of the Company in 

administrative and judicial proceedings involving the IRS or other enforcement authorities.  Such proceedings may 

involve or affect other companies for which the Manager or its Affiliates may act as managers.  In such situations, 

the positions taken by the Manager may have differing effects on the Company and such other companies.  Any 

decisions made by the Manager with respect to such matters will be made in good faith consistent with the 

Manager’s fiduciary duties both to the Company and the Members and to any other entity for which the Manager or 

an Affiliate may be acting as a manager.  However, any Member who desires not to be bound by any settlement 

reached by the Manager may file a statement within the period prescribed by applicable tax regulations stating that 

the Manager does not have authority to enter into a settlement on his or her behalf.  

Legal Representation 

Counsel to the Company and the Manager in connection with this Offering are the same, and it is 

anticipated that such multiple representation will continue in the future.  As a result, conflicts may arise in the future 

and if those conflicts cannot be resolved or the consent of the respective parties obtained to the continuation of the 

multiple representation after full disclosure of any such conflict, said counsel will withdraw from representing one 

or more of the conflicting interests with respect to the specific matter involved.  Each Class A Member 

acknowledges and agrees that counsel representing the Company, the Manager and its Affiliates does not represent 

and shall not be deemed under the applicable codes of professional responsibility to have represented or to be 

representing any or all of the Class A Members in any respect.  In addition, each Class A Member consents to the 

Manager hiring counsel for the Company which is also counsel to the Manager. 

Resolution of Conflicts of Interest 

The Manager has not developed, and does not expect to develop, any formal process for resolving conflicts 

of interest.  However, the Manager is subject to a fiduciary duty to exercise good faith and integrity in handling the 

affairs of the Company, which duty will govern its actions in all such matters.  See “Fiduciary Duties of the 

Manager.”  While the foregoing conflicts could materially and adversely affect the Members, the Manager, in its 

sole judgment and discretion, will attempt to mitigate such potential adversity by the exercise of its business 

judgment in an attempt to fulfill its fiduciary obligations.  There can be no assurance that such an attempt will 

prevent adverse consequences resulting from the numerous conflicts of interest. 

Reimbursement of Expenses 

The Manager will be reimbursed by the Company for all direct costs incurred by the Manager when 

performing services on behalf of the Company, for certain expenses incurred with respect to the acquisition of the 

Investments (including interest on funds advanced) and for certain indirect costs allocable to the Company. 
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COMPENSATION OF THE MANAGER, THE PROPERTY MANAGER AND AFFILIATES 

The following is a description of compensation that may be received by the Manager, the Property Manager 

and their Affiliates from the Company.  Other than as specified herein, no compensation will be paid to the Manager 

or the Property Manager, although the Manager and the Property Manager will be reimbursed for certain expenses 

which the Manager or the Property Manager have advanced or may advance on behalf of the Company.  These 

compensation arrangements have been established by the Manager and are not the result of arm’s length 

negotiations.  

Form of Compensation  

and Entity Receiving 

 

Description Estimated Amount of Compensation 

Offering and 

Organization Stage: 

 

  

Organizational and 

Offering Expenses 

 

The Manager will be reimbursed up to 

$200,000 (approximately 1% of the 

Maximum Offering Amount) on an 

accountable basis to pay for organization 

and offering costs of the Offering (the 

“Organization and Offering 

Expenses”), including all expenses 

incurred in connection with the 

organization and formation of the 

Company, the preparation of the offering 

materials, and the marketing and sale of 

the Units, including, but not limited to, 

legal and accounting fees, tax planning 

fees, promotional and marketing fees or 

expenses, printing costs, and other costs 

or expenses incurred in connection 

therewith.  The Manager will be 

responsible for any Organization and 

Offering Expenses in excess of these 

sums. 

 

 

These costs and expenses are estimated 

to be $200,000 (1% of the Maximum 

Offering). 

 

Operating Stage: 

 

  

Reimbursement of  

Expenses to Manager 

 

The Manager will be reimbursed for a pro 

rata portion of its direct expenses incurred 

in connection with the Company, 

excluding any salary or compensation for 

the Principals. 

 

Impracticable to determine at this time. 

 

Asset Management 

Fee 

 

An annual asset management fee 

(the “Asset Management Fee”) shall be 

payable by the Company to the Manager 

in an amount equal to one percent (1%) of 

the aggregate Capital Contributions 

deployed into Investments by the 

Company.  The Asset Management Fee 

will be payable quarterly (0.25% each 

quarter) and in arrears commencing upon 

receipt of the first Capital Contributions 

made to the Company; provided, however 

Impracticable to determine at this time.  
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no Asset Management Fee will accrue or 

be paid on Capital Contributions that are 

not deployed into Investments. 

 

Development Fee: The Manager or its Affiliates shall be 

compensated for its oversight of any 

development, construction or renovation 

of the improvements to any Investments.  

The development fee shall be five percent 

(5%) of the aggregate of all hard and soft 

costs for items included in the 

development, construction or renovation 

budget at the outset of each Investment 

(the “Development Fee”). 

 

Impracticable to determine at this time. 

Financing Fee: Upon the closing of any financing or 

refinancing of any Investment, a 

financing fee equal to two percent (2%) 

of the aggregate loan amount (the 

“Financing Fee”) shall be payable to the 

Manager by the Company. 

 

Impracticable to determine at this time. 

 

Guaranty Fee: In the event that the Manager or any of 

the Principals are required to provide a 

guaranty with respect to any Investment, 

a guaranty fee equal to one percent (1%) 

of the aggregate loan amount (the 

“Guaranty Fee”) shall be payable to the 

Manager by the Company. 

 

Impracticable to determine at this time. 

 

Disposition Fee: Upon the sale or other disposition of each 

Investment, a disposition fee equal to two 

percent (2%) of the net sale or other 

disposition price of each Investment (the 

“Disposition Fee”) shall be payable to 

the Manager by the Company (i.e., the 

sales price after the payment of selling 

brokerage fees). 

 

Impracticable to determine at this time. 

 

Property Management Fee: The Property Manager will receive an 

annual property management fee equal to 

up to four percent (4%) of the gross 

revenues of the Investments (the 

“Property Management Fee”).   

 

Impracticable to determine at this time. 

 

Interest in Company: 

 

  

Manager’s  

Interest 

 

Cash flow from operations generally may 

be distributed quarterly (in the sole 

discretion of the Manager), and net 

proceeds attributable to any capital event 

(such as the sale, other disposition or 

major refinancing of any individual 

Investment) will be distributed promptly, 

in the order of priority set forth below, 

other than amounts held as reserves to 

Impracticable to determine at this time. 
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meet Company obligations; provided, 

however, that during the Investment 

Period any proceeds attributable to a 

capital event (including gains and profits) 

may be re-invested by the Company and 

not distributed to the Members, in the 

sole and absolute discretion of the 

Manager. 

Cash flow from operations shall be 

distributed to the Members in the order of 

priority set forth below: 

 (1) First, 100% to the Class 

A Members pro rata in accordance with 

their percentage of Units, in an amount 

equal to their respective accrued but 

unpaid 8% Preferred Return; provided, 

however, the Company shall pay a 

minimum of a 5% Preferred Return per 

annum on a current basis and any unpaid 

amount shall be accrued and paid in the 

priority as set forth herein; and 

 (2) Second, until the Class 

A Members have received an Average 

Annual Return of 12%, (i) 80% of each 

such Distribution to the Class A Members 

as a group and distributed among the 

Class A Members in proportion to their 

respective Class A Membership Interest 

Percentages and (ii) 20% to the Class B 

Member; 

 (3) Third, until the Class A 

Members have received an Average 

Annual Return of 18%, (i) 50% of each 

such Distribution to the Class A Members 

as a group and distributed among the 

Class A Members in proportion to their 

respective Class A Membership Interest 

Percentages and (ii) 50% to the Class B 

Member; and 

 (4) Thereafter, (i) 20% to 

the Class A Members and distributed 

among the Class A Members in 

proportion to their respective Class A 

Membership Interest Percentages and (ii) 

80% to the Class B Members. 

Cash flow from a capital event shall be 

distributed to the Members in the order of 

priority set forth below: 

 (1) First, 100% to the Class 
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A Members pro rata in accordance with 

their percentage of Units, in an amount 

equal to their respective accrued but 

unpaid 8% Preferred Return; provided, 

however, the Company shall pay a 

minimum of a 5% Preferred Return per 

annum on a current basis and any unpaid 

amount shall be accrued and paid in the 

priority as set forth herein; 

 (2) Second, 100% to the 

Class A Members pro rata in accordance 

with their respective Capital Accounts, 

until all of the Class A Members have 

received cumulative distributions equal to 

their respective Capital Contributions; 

 (3) Third, 100% to the 

Class B Member until the Class B 

Member has received cumulative 

distributions equal to its respective 

Capital Contributions; 

 (4) Fourth, until the Class 

A Members have received an Average 

Annual Return of 12%, (i) 80% of each 

such Distribution to the Class A Members 

as a group and distributed among the 

Class A Members in proportion to their 

respective Class A Membership Interest 

Percentages and (ii) 20% to the Class B 

Member; 

 (5) Fifth, until the Class A 

Members have received an Average 

Annual Return of 18%, (i) 50% of each 

such Distribution to the Class A Members 

as a group and distributed among the 

Class A Members in proportion to their 

respective Class A Membership Interest 

Percentages and (ii) 50% to the Class B 

Member; and 

 (6) Thereafter, (i) 20% to 

the Class A Members and distributed 

among the Class A Members in 

proportion to their respective Class A 

Membership Interest Percentages and (ii) 

80% to the Class B Members. 
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SECURITIES REGULATORY MATTERS 

 

The Company and the Manager are subject to various federal and state securities and other laws that may 

limit the Company’s activities and, under certain circumstances, subject the Company to substantial sanctions if it 

did not comply.  In addition, other securities and similar laws would subject the Company to further restrictions if 

the Company did not adhere to the requirements for exemptions from some or all of the provisions of those laws. 

Securities Act 

The Units will not be registered under the Securities Act in reliance upon the exemptions contained in 

Section 4(2) of the Securities Act and in Rule 506 of Regulation D promulgated under the Securities Act.  

Accordingly, the Units will only be offered to “accredited investors” within the meaning of Rule 501(a) of 

Regulation D. 

As a purchaser of a Unit in a private placement not registered under the Securities Act, each Member will 

be required to make customary private placement representations, including that it is acquiring such Unit for 

investment and not with a view to resale or distribution. 

State Securities Laws 

The Units will not be registered under any state securities laws in reliance on exemptions from registration.  

The Units are subject to restrictions on transferability and resale and may not be transferred or resold except as 

permitted under applicable state securities laws pursuant to registration or an available exemption. 

The Investment Company Act of 1940 

The Company operates under an exclusion from investment company regulation for a certain type of 

“private investment company” in reliance on exemptions under the Investment Company Act.  That section excludes 

issuers whose securities are beneficially owned by not more than 100 persons and have not been offered publicly.  

Section 3(c)(1)(A) of the Investment Company Act provides that a company, including a corporation, partnership, 

trust, and similar entities, is considered one beneficial holder (and not the number of shareholders, partners, 

beneficiaries, or members thereof) unless that company (i) owns 10% or more of the outstanding voting securities of 

the investment company seeking to rely on the exemption provided by such Section 3(c)(1), and (ii) is itself an 

investment company, or would be considered an investment company but for the exceptions provided by such 

Section 3(c)(1) or Section 3(c)(7) of the same act (covering investment companies comprised solely of qualified 

purchasers, as defined in section 2(a)(51) of the Investment Company Act).  Consequently, no company may 

purchase or beneficially own 10% or more of the aggregate of all outstanding Units unless the company provides 

satisfactory evidence to the Manager that it is not an investment company and would not be considered an 

investment company in the absence of the exceptions provided by Section 3(c)(1) or Section 3(c)(7) of the 

Investment Company Act or without the consent of the Manager.  Should private investment company exclusions 

cease to be available to the Company, the Company and the Manager could be subject to legal action by the SEC 

and others, possibly resulting in financial losses to the Company and the termination of the Company’s business. 

If the Company were considered an “investment company” within the meaning of the Investment Company 

Act, it would be subject to numerous requirements and restrictions relating to its structure and operation.  If the 

Company were required to register as an investment company and to comply with these requirements and 

restrictions, it would have to make significant changes in its proposed structure and operations, which could 

adversely affect its business. 

Although the Manager believes registration and regulation under the Investment Company Act would 

impair the Company’s ability to achieve its investment objectives, the Investment Company Act does provide 

protections that will not be available to investors in the Company.  For example, a registered investment company 

must have a board of directors, a majority of which, as a practical matter, must be independent of its investment 

adviser (the Manager), and is restricted in its relationship with and compensation to its affiliates (such as the 

Manager) and in its capital structure.  In addition, the Investment Company Act requires an investment company to 



 

51 
 

state definite policies as to certain enumerated types of activities and, in some cases, forbids the investment 

company from changing those policies without shareholder approval.  By contrast, the Company’s investment 

activities provide the Manager with extremely broad discretion to determine and to change the Company’s 

investment program without consulting the Members. 

Securities Dealer Status 

The Manager believes the Company is not a “dealer” within the meaning of the Securities Exchange Act of 

1934 and, accordingly, does not intend to register the Company as such.  However, it is possible that the SEC or a 

court could reach a different conclusion.  In such an event, the Company could be fined and could be prevented from 

continuing its business, either temporarily or permanently.  If the Company were required to register as a “dealer,” 

its operating expenses would increase significantly, its activities would be restricted, and its profitability would 

suffer. 

Investment Adviser Regulation 

The Manager is not registered as an investment adviser with the SEC in reliance on Section 203(b)(3) of 

the Advisers Act or with the State of Illinois. 

RESTRICTIONS ON TRANSFERABILITY 

There are substantial restrictions on the transferability of the Units in the Operating Agreement and 

imposed by state and federal securities laws.  Before selling or transferring a Unit, a Class A Member must obtain 

the written consent of the Manager and comply with applicable requirements of federal and state securities laws and 

regulations, including the financial suitability requirements of such laws or regulations.  It is highly unlikely that any 

market for Units will ever develop and you should view an investment in Units as solely a long-term investment.  

In addition, the Operating Agreement provides that an assignee of Units may not become a Substitute Class 

A Member without meeting certain conditions and without consent to such substitution by the Manager, which 

consent the Manager may withhold in its sole discretion.  If an assignee is not admitted to the Company as a 

Substitute Member, such assignee will have no right to vote on Company matters, will have no right to information 

relating to the Company’s business, and will have only restricted access to other rights enjoyed by the Members.  

Further, no transfer will be allowed unless the Manager determines that the transfer will not cause the Company to 

be “publicly traded.”   

The Units offered by this Memorandum have not been registered under the Securities Act nor by the 

securities regulatory authority of any state.  The Units may not be resold unless they are registered under the 

Securities Act and registered or qualified under applicable state securities laws or unless exemptions from such 

registration and qualification are available.  Appropriate legends setting forth the restrictions on the transfer of the 

Units will be set out on any certificates representing Units. 
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SUMMARY OF THE OPERATING AGREEMENT 

AND INCOME, LOSS AND DISTRIBUTIONS 

General 

The rights and obligations of the Members will be governed by the Operating Agreement, a copy of which 

is printed in its entirety as Exhibit A hereto.  You should review the entire Operating Agreement before subscribing.  

The following is merely a summary of some of the significant provisions of the Operating Agreement and is 

qualified in its entirety by reference thereto. 

The Company was formed on April 20, 2017 under the Delaware Limited-Liability Company Act, as the 

same may be amended from time to time.  Cunat Investment Management, LLC, a Delaware limited liability 

company is acting as the Manager.  The purchasers of the Units offered hereby will become Members of the 

Company. 

The character and general nature of the business to be conducted by the Company is the acquisition and 

operation of the Investments.  The principal place of business of the Company (and the mailing address of the 

Company) will be at 5400 W. Elm St., Ste. 110, McHenry, IL 60050.  The telephone number of the Company’s 

principal business office is (815) 385-3871. 

Investment Period 

 Capital Commitments and distributions from the sale of Investments may be utilized to make Investments 

during the period commencing on the Initial Closing Date and expiring at the 24-month anniversary of the Offering 

Termination Date; provided, however, that the Manager may extend this date up to one (1) time in a six-month 

increment, in its sole and absolute discretion by providing the Class A Members with not less than 10 business days’ 

written notice of its intent to extend (the “Investment Period”). 

Term and Dissolution 

The “Term” of the Company commenced on April 20, 2017, and shall continue until the earlier of 

(collectively, the “Term”): (i) the fifth (5th) anniversary of the Offering Termination Date; provided, however, that 

the Manager may extend this date up to two (2) times in one-year increments, in its sole and absolute discretion, by 

providing the Class A Members with not less than 10 business days’ written notice of its intent to extend; (ii) the 

unanimous written consent of all of the Members; (iii) the affirmative vote of a majority of the Members at a Special 

Meeting of the Members called for the purpose of voting on the termination of the Company’s Term; or (iv) the 

occurrence of an Event of Retirement of the last remaining member unless, within ninety (90) days of the occurrence 

of such event, (i) the personal representative of the last remaining member agrees in writing to continue the 

Company and to the admission of the personal representative of such member or its nominee or designee to the 

Company as a member, effective as of the occurrence of the Event of Retirement that terminated the continued 

membership of the last remaining member, or (ii) a member is admitted to the Company pursuant to this Agreement, 

effective as of the occurrence of the Event of Retirement that terminated the continued membership of the last 

remaining member.  Upon the occurrence of an Event of Retirement terminating the continued membership of the 

last remaining member, a new member may be admitted to the Company, pursuant to the preceding sentence, for the 

purpose of continuing the existence and operations of the Company. Such admission of a new member, or the 

admission of the personal representative of the last remaining member (or its nominee or designee) as a member, 

shall be evidenced by the admittee’s written acceptance of the terms of this Agreement as a member of the 

Company. 

Distribution of Cash flow from Operations and/or a Capital Event 

Cash flow from operations generally may be distributed quarterly (in the sole discretion of the Manager), and net 

proceeds attributable to any capital event (such as the sale, other disposition or major refinancing of any individual 

Investment) will be distributed promptly, in the order of priority set forth below, other than amounts held as reserves 

to meet Company obligations; provided, however, that during the Investment Period any proceeds attributable to a 
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capital event (including gains and profits) may be re-invested by the Company and not distributed to the Members, 

in the sole and absolute discretion of the Manager. 

Cash flow from operations shall be distributed to the Members in the order of priority set forth below: 

 (1) First, 100% to the Class A Members pro rata in accordance with their percentage of Units, in an 

amount equal to their respective accrued but unpaid 8% Preferred Return; provided, however, the Company shall 

pay a minimum of a 5% Preferred Return per annum on a current basis and any unpaid amount shall be accrued and 

paid in the priority as set forth herein; 

 (2) Second, until the Class A Members have received an Average Annual Return of 12%, (i) 80% of 

each such Distribution to the Class A Members as a group and distributed among the Class A Members in 

proportion to their respective Class A Membership Interest Percentages and (ii) 20% to the Class B Member; 

 (3) Third, until the Class A Members have received an Average Annual Return of 18%, (i) 50% of 

each such Distribution to the Class A Members as a group and distributed among the Class A Members in 

proportion to their respective Class A Membership Interest Percentages and (ii) 50% to the Class B Member; and 

 (4) Thereafter, (i) 20% to the Class A Members and distributed among the Class A Members in 

proportion to their respective Class A Membership Interest Percentages and (ii) 80% to the Class B Members. 

Cash flow from a capital event shall be distributed to the Members in the order of priority set forth below: 

 (1) First, 100% to the Class A Members pro rata in accordance with their percentage of Units, in an 

amount equal to their respective accrued but unpaid 8% Preferred Return; provided, however, the Company shall 

pay a minimum of a 5% Preferred Return per annum on a current basis and any unpaid amount shall be accrued and 

paid in the priority as set forth herein; 

 (2) Second, 100% to the Class A Members pro rata in accordance with their respective Capital 

Accounts, until all of the Class A Members have received cumulative distributions equal to their respective Capital 

Contributions; 

 (3) Third, 100% to the Class B Member until the Class B Member has received cumulative 

distributions equal to its respective Capital Contributions; 

 (4) Fourth, until the Class A Members have received an Average Annual Return of 12%, (i) 80% of 

each such Distribution to the Class A Members as a group and distributed among the Class A Members in 

proportion to their respective Class A Membership Interest Percentages and (ii) 20% to the Class B Member; 

 (5) Fifth, until the Class A Members have received an Average Annual Return of 18%, (i) 50% of 

each such Distribution to the Class A Members as a group and distributed among the Class A Members in 

proportion to their respective Class A Membership Interest Percentages and (ii) 50% to the Class B Member; and 

(6) Thereafter, (i) 20% to the Class A Members and distributed among the Class A Members in 

proportion to their respective Class A Membership Interest Percentages and (ii) 80% to the Class B Members. 

Claw-Back 

If, after a final capital event of the Company’s last Investment, the aggregate distributions received by the 

Class A Members are less than a 100% return of their Capital Contributions plus the Preferred Return, the Class B 

Members will be subject to a Claw-back of any previously received distributions to the Class B Members until the 

Class A Members have received at least a 100% return of their Capital Contributions plus the Preferred Return.  

Accordingly, upon the final distribution of Company assets in complete liquidation of the Company, if the Class A 

Members have not previously received a 100% return of their Capital Contributions plus the Preferred Return, the 

Class B Members will be required to pay to the Company, for distribution by the Company to all Class A Members 
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in proportion to their Capital Contributions, amounts previously distributed to the Class B Members in order to 

repay any such shortfall to the Members due to previous distributions to the Class B Members. 

Class B Units 

The Manager or its Affiliates will invest up to 10% of the funds invested into the Units on a pro rata basis 

up to a maximum amount of $2,000,000 into the Company in exchange for up to 222,222 Class B Units of limited 

liability company membership interests in the Company (the “Class B Units”).  For example, if prospective 

investors purchase $7,500,000 in Units, the Manager or its Affiliates will purchase $750,000 in Class B Units, but if 

the prospective investors purchase the Maximum Offering Amount, then the Manager or its Affiliates will purchase 

$2,000,000 in Class B Units.   

Authority of the Manager 

The Manager has the exclusive authority to manage and control all aspects of the business of the Company.  

In the course of its management, the Manager may, in its absolute discretion, employ such persons, including, under 

certain circumstances, Affiliates of the Manager, as it may deem necessary for the operation and management of the 

Company.   

Class A Member Put Right 

Beginning on the third (3rd) anniversary of the date that each Member made their Capital Contribution to 

the Company and for a period of 60-days after such anniversary (the “Put Availability Period”) and on each 

anniversary date thereafter, each Class A Member shall have the right to sell a portion of their Units to the Principals 

(the “Put Right”), as set forth in the Operating Agreement. If a Member elects its Put Right, such Member may sell 

its Units to the Principals as follows: (i) up to fifty percent (50%) of its Units during its first Put Availability Period; 

(ii) up to an additional twenty-five percent (25%) of its Units during its next available Put Availability Period or any 

Put Availability Period thereafter; and (iii) up to an additional twenty-five percent (25%) of its Units during its next 

Put Availability Period or any Put Availability Period thereafter.  

If a Put Right is exercised by a Member during a Put Availability Period, the Principals shall purchase the 

available Units for sale at a purchase price equal to (i) the Class A Member’s Capital Contribution less any 

distributions received by such Class A Member from the Company plus (ii) interest on the Class A Member’s 

Capital Contribution at a rate equal to the U.S. Treasury Note Yield published on the date of such Class A Member’s 

Capital Contribution per annum, determined on the basis of a year of 365 or 366 days, as the case may be, for the 

actual number of days in the period for which interest is being determined of the Class A Member’s Capital 

Contribution, commencing on the first date the Class A Member’s Capital Contribution is used to acquire an 

Investment, which interest shall be cumulative, but not compounded. 

Please note, there can be no assurance that any of the Company’s objectives will be achieved or that the 

Manager or the Principals will have sufficient cash to purchase Units pursuant to a Class A Member’s Put Right. 

Voting Rights of Class A Members 

Although they are not permitted to take part in the management or control of the business of the Company, 

the Class A Members have the right by a Majority Vote to: 

(a) Remove the Manager for Cause; 

(b) Admit a manager or election to continue the business of the Company after the Manager 

ceases to be the Manager when there is no remaining manager; 

(c) Amend the Operating Agreement;  
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(d) Approve any merger or combination of the Company or roll up of the Company that is 

not in accordance with the Operating Agreement; 

(e) Dissolve and wind up of the Company; and 

(f) Approve the sale of all or substantially all of the assets of the Company other than 

pursuant to the Operating Agreement. 

The Manager may at any time call a meeting of the Members, or may call for a vote of the Members 

without a meeting on matters on which the Class A Members are entitled to vote.  In addition, a meeting of the 

Members will be called by the Manager upon receipt of written request thereof by Class A Members holding more 

than 50% of the Class A Member Units entitled to vote as of the record date.  Within 20 days after receipt of such 

request, the Manager shall notify all Class A Members of record on the record date of the Company meeting. 

Removal of the Manager 

The Manager may only be removed for Cause by a Majority Vote.  “Cause” shall mean the occurrence of 

any of the following events: (i) continued gross negligence by the Manager in the performance of its duties to the 

Company that results in material damage to the Company; or (ii) the committing by the Manager of an act involving 

moral turpitude that results in material damage to the Company; provided, however, that in the case of any of the 

events described in clause (i) above, such event shall not constitute Cause hereunder unless and until there is given 

to the Manager by the Members a written notice which sets forth the specific respects in which they believe that 

Manager’s conduct constitutes Cause hereunder, which conduct is not cured within 30 days of written notice thereof. 

Liabilities of Members 

The Operating Agreement provides that the Members shall not be bound by, or be personally liable for, the 

expenses, liabilities or obligations of the Company. 

Liabilities of the Manager 

The Manager will have liability for the debts and obligations of the Company after exhaustion of Company 

assets; however, the Manager will not have an obligation to restore any deficit in its Capital Account upon 

liquidation of the Company. 

Indemnification of the Manager 

The Operating Agreement provides that the Company shall indemnify and hold harmless the Officers and 

Manager and their officers, directors, shareholders, members, managers, partners, agents, representatives, employees 

and Affiliates from any loss, damage, fine, penalty, expense (including reasonable attorneys’ fees), judgment or 

amounts paid in settlement by the Officers or Manager by reason of any act performed by them or omitted to be 

performed by them in connection with the business of the Company, or in furtherance of its interests; provided, 

however, that the foregoing shall not relieve the Officers or Manager of liability for their fraud, bad faith or 

negligence. 

Books and Records 

At all times during the term of the Company, the Manager is required to keep true and accurate books of 

account of all of the financial activities of the Company.  Such books of account will be kept on the accrual basis of 

accounting, and they shall be open for inspection by the Members or their representatives at any reasonable time 

upon 10 business days’ notice.  The Manager may make such elections for federal and state income tax purposes as 

it deems appropriate, and the fiscal year of the Company will be the calendar year. 
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Amendments 

The Operating Agreement may be amended by the Manager with the consent of the Majority Vote of the 

Class A Members.  In addition to the amendments otherwise authorized in the Operating Agreement, the Manager 

may amend the Operating Agreement, without the consent of any of the Class A Members, to (i) change the name 

and principal place of business of the Company; or (ii) decrease the rights and powers of the Manager (so long as 

such decrease does not impair the ability of the Manager to manage the Company and conduct its business and 

affairs); provided, however, that no amendment shall be adopted unless the adoption thereof (A) is for the benefit of 

or not adverse to the interests of the Class A Members; (B) is inconsistent with any provision of the Operating 

Agreement; and (C) does not affect the limited liability of the Class A Members or the status of the Company as a 

partnership for federal income tax purposes.  Further, the Manager shall be allowed to amend the Operating 

Agreement without the consent of any of the Class A Members to comply with any terms or modifications required 

by any lender to make the Operating Agreement comply with any special purpose entity requirements, to clarify any 

inconsistencies in the Operating Agreement or otherwise. 

Prohibitions 

Neither the Manager nor any Affiliates in the Company shall directly or indirectly pay or award any 

finder’s fees, commissions or other compensation to any person engaged by a potential investor for investment 

advice as an inducement to such advisor to advise the purchaser regarding the purchase of Units; provided, however, 

that the Manager shall not be prohibited from paying underwriting or marketing commissions, or finder’s or referral 

fees to registered broker-dealers or other properly licensed persons for their services in marketing Units as provided 

for in the Operating Agreement.  
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FEDERAL INCOME TAX CONSEQUENCES 

The following discussion applies only to persons purchasing Units directly from the Company.  You should 

not view the following analysis as a substitute for careful tax planning, particularly since the income tax 

consequences of an investment in limited liability companies such as the Company are often uncertain and complex.  

Also, the tax consequences will not be the same for all taxpayers.  You should be aware that the following 

discussion necessarily condenses or eliminates many details that might adversely affect some investors significantly.  

Congress has recently enacted several major tax bills that substantially affect the tax treatment of real 

estate.  In many instances, Congressional Committee Reports have been relied upon for the interpretation and 

application of many of these new provisions to the Company.  While the Treasury Department is authorized to issue 

extensive substantive regulations on such tax bills, few have been issued to date. 

The discussion of the tax aspects contained in this Memorandum is based on the law presently in effect and 

certain proposed Treasury Regulations.  Nonetheless, you should be aware that new administrative, legislative or 

judicial action could significantly change the tax aspects of the Company. Congress is currently analyzing and 

reviewing numerous proposals regarding changes to the federal income tax laws.  The extent and effect of any such 

changes, if any, are uncertain. 

Company counsel will not prepare or review the Company’s income tax information return, which will be 

prepared by management and independent accountants for the Company.  The Company will make a number of 

decisions on such tax matters, such as the expensing or capitalizing of particular items, the proper period over which 

capital costs may be depreciated or amortized, and the allocation of acquisition costs between real property 

improvements and personal property.  Such matters will be handled by the Company, often with the advice of 

independent accountants retained by the Company, and will not usually be reviewed with counsel. 

There is uncertainty concerning certain of the tax aspects discussed herein, and there can be no assurance 

that some of the deductions claimed or positions taken by the Company will not be challenged by the IRS.  An audit 

of the Company’s information return may result in an increase in the Company’s gross income, in the disallowance 

of certain deductions and in an audit of the income tax returns of the Members, which could result in adjustments to 

non-Company items of income, deduction or credit.  Final disallowance of such deductions could adversely affect 

the Members.  In addition, state tax authorities may audit the Company’s tax returns, which could result in 

unfavorable adjustments for Members. Investors might be faced with substantial legal and accounting costs in 

resisting a challenge by the IRS to the tax treatment of an investment in the Company, even if the IRS’s challenge 

proves unsuccessful. 

You should not purchase Units solely for the purpose of obtaining tax shelter for income from sources other 

than the Company.  It is unlikely that the Company will provide any such tax shelter.  Even if, as a Member, you are 

entitled to deduct your share of the Company’s losses on your personal tax return, any such deductions may be 

relatively small in relation to the amount invested in the purchase of Units.  A significant portion of the amount 

invested may be allocated to the purchase of land, which, unlike buildings and other improvements, is not 

depreciable for income tax purposes, or other nondeductible expenses.  You are urged to consult your own tax 

advisors as to the tax consequences of an investment in Units.  You (and your employees, representatives or other 

agents) may disclose to any and all persons, without limitation of any kind, the tax treatment and tax structure of this 

Offering and all materials of any kind (including the following discussion) that are provided to you relating to such 

tax treatment and tax structure. 

Tax Consequences Regarding the Company 

Status as Partnership.  A limited liability company will be classified as a partnership for federal income 

tax purposes as long as an election is not made to treat the limited liability company as an association taxable as a 

corporation.  The Manager has represented that no such election has been or will be made.   
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If the Company is treated as a partnership for federal income tax purposes, each Member will be required to 

include in income his or her distributive share of the Company’s income, gain, loss, deductions or credits.  

Consequently, each Member will be subject to tax on his or her distributive share of Company income, whether or 

not the Company actually distributes cash in an amount equal to the income. 

If for any reason the Company is treated as a corporation for tax purposes, the Company would be required 

to pay income tax at the corporate tax rates on its taxable income, thereby reducing the amount of cash available for 

distribution to Members.  In addition, any distribution by the Company to the Members would be taxable to them as 

dividends, to the extent of current and accumulated earnings and profits, or treated as gain from the sale of their 

Company interests, to the extent such distributions exceeded both current and accumulated earnings and profits of 

the Company and the Member’s tax basis for his or her Units. 

Anti-Abuse Rules.  Generally, partnerships are not liable for income taxes imposed by the Code.  The 

Treasury Regulations set forth broad “anti-abuse” rules applicable to partnerships.  These rules authorize the 

Commissioner of the IRS to recast transactions involving the use of partnerships either to reflect the underlying 

economic arrangement or to prevent the use of a partnership to circumvent the intended purpose of any provision of 

the Code.  The Manager is not aware of any fact or circumstances that could cause the Commissioner of the IRS to 

exercise his authority under these rules.  If any of the transactions entered into by the Company were to be 

recharacterized under these rules, or the Company were to be recast as a taxable entity under these rules, it could 

have a material adverse effect on the Members. 

Publicly Traded Partnership.  Certain publicly traded partnerships are taxed as corporations for federal 

income tax purposes.  Publicly traded partnerships are defined as partnerships whose interests are (i) traded on an 

established securities market or (ii) readily tradable on a secondary market or the substantial equivalent thereof.  The 

Units will not be traded on an established securities market.  The determination as to whether the Company will be 

considered “publicly traded” will depend on the number and type of subsequent transfers of Units.  The Operating 

Agreement provides that any transfer of Units will not be effective unless and until the Manager determines that 

such transfer will not cause the Company to be considered a publicly traded partnership under the applicable IRS 

guidelines.  It is unclear whether the Manager will be able to effectively limit possible transfers.  However, a 

partnership, even though “publicly traded,” will not be treated as a corporation for tax purposes if 90% or more of its 

gross income consists of “qualifying income.”  Qualifying income includes interest, dividends, real property rents, 

gain from the disposition of real property and income and gains from certain natural resource activities.  The 

Company will be engaged in the rental and sale of real estate.  The Manager will try to operate the Company so that 

at least 90% of the Company’s income will be from rent from real property (and not personal property), interest and 

the sale of real property.  Accordingly, under the tests set forth above, if the Manager is successful, the Company 

likely will meet the 90% “qualifying income” test and will not be taxed as a corporation under the provisions 

governing publicly traded partnerships. 

The Company and the Members will be subject to additional rules if the Company is publicly traded but the 

Company is not taxed as a corporation.  The net income from publicly traded partnerships not taxed as corporations 

is not treated as passive income for purposes of the passive loss rules.  Each partner in a publicly traded partnership 

treats the loss from the partnership as separate from the income or loss from any other publicly traded partnership 

and separate from any income or loss from passive activities.  Net income from publicly traded partnerships is 

treated as portfolio income under the passive loss rules.  In Treasury Notice 88-75, the IRS stated that forthcoming 

regulations will treat net passive income of a publicly traded partnership as investment income for purposes of the 

limitation on investment interest expense.  Net losses attributable to a partner’s interest in a publicly traded 

partnership are not allowed against the partner’s other income but instead are suspended and carried forward.  Such 

losses can be applied against the net income from the partnership in the next tax year (or the next succeeding tax 

year in which the holder of the interest in the partnership has net income from the partnership).  Upon a complete 

disposition (within the meaning of the passive loss rules) of the partner’s entire interest in a publicly traded 

partnership, any remaining suspended losses are allowed.  

Limitations on Losses and Credits from Passive Activities.  Losses from passive trade or business 

activities generally may not be used to offset “portfolio income,” i.e., interest, dividends and royalties, or salary or 

other active business income.  Deductions from passive activities may generally be used to offset income from 

passive activities.  Interest deductions attributable to passive activities are treated as passive activity deductions, and 
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not as investment interest.  Thus, such interest deductions are subject to limitation under the passive activity loss 

rule and not under the investment interest limitation.  Credits from passive activities generally are limited to the tax 

attributable to the income from passive activities.  Passive activities include (i) trade or business activities in which 

the taxpayer does not materially participate, which would include holding an interest as a member, and (ii) rental 

activities.  Thus, a Member’s share of the Company’s Net Income and Net Loss will constitute income and loss from 

passive activities and will be subject to such limitation. 

Losses (or credits that exceed the regular tax allocable to passive activities) from passive activities that 

exceed passive activity income are disallowed and can be carried forward and treated as deductions and credits from 

passive activities in subsequent taxable years.  Disallowed losses from an activity, except for certain dispositions to 

related parties, are allowed in full when the taxpayer disposes of his or her entire interest in the activity in a taxable 

transaction. In the case of rental real estate activities in which an individual actively participates, up to $25,000 of 

losses (and credits in a deduction-equivalent sense) from all such activities are allowed each year against portfolio 

income and salary and active business income of the taxpayer.  Except as provided below with respect to “real estate 

professionals,” Members will not be actively participating in the Company’s rental real estate activities and, 

therefore, will not be able to deduct any Company Net Loss against their portfolio or active business income.  In 

addition, the $25,000 allowable loss is subject to a phase-out for any individual whose adjusted gross income is 

more than $100,000.  An individual whose gross adjustable income is greater than $150,000 will not be permitted to 

use any of the off-set. 

Certain taxpayers (“real estate professionals”) can deduct losses and credits from rental real estate activities 

against other income, such as salaries, interest, dividends, etc.  A taxpayer qualifies for this exception to the passive 

loss rules described above if:  (i) more than one-half of the personal services performed by the taxpayer in trades or 

businesses during a year are performed in real property trades or businesses in which the taxpayer materially 

participates; and (ii) the taxpayer performs more than 750 hours of services during the year in real property trades or 

businesses in which the taxpayer materially participates.  In the case of a joint return, one spouse must satisfy both 

requirements.  A real property trade or business is any real property development, redevelopment, construction, 

reconstruction, acquisition, conversion, rental, operation, management, leasing or brokerage trade or business.  In 

determining whether a taxpayer performs more than half of his or her personal services in real property trades or 

businesses, services performed as an employee are disregarded unless the employee owns more than 5% of the 

employer. 

Allocations of Net Income and Net Loss.  Net Income and Net Loss will be allocated as set forth in the 

Operating Agreement.  Although such allocations are permitted under partnership law, the Code and Treasury 

Regulations require that such allocations satisfy certain requirements.  Section 702 of the Code provides that, in 

determining income tax, a partner must take into income his or her “distributive share” of the Company’s income, 

gain, loss, deduction or credit.  The partners may specially allocate their distributive shares of such profits and 

losses, thus redistributing tax liability, by provision in the operating agreement.  However, the IRS will disregard 

such an allocation, and will determine a partner’s distributive share in accordance with the partner’s interest in the 

Company, if the allocation lacks “substantial economic effect.” 

Treasury Regulations on the allocation of items of partnership income, gain, loss, deduction and credit 

under Section 704(b) of the Code are concerned with whether an allocation of partnership tax items has “substantial 

economic effect.”  Under the Treasury Regulations, an allocation has economic effect only if, throughout the term of 

the partnership, the partners’ capital accounts are maintained in accordance with the Treasury Regulations, 

liquidation proceeds are to be distributed in accordance with the partners’ capital account balances, and any partner 

with a deficit capital account following the distribution of liquidation proceeds is required to restore the amount of 

that deficit to the Company for payment to creditors or distribution to partners in accordance with their positive 

capital account balances.  If the partners’ obligations to restore deficit capital account balances is limited, the 

operating agreement must contain a “qualified income offset” provision, as described in the Treasury Regulations. 

The Treasury Regulations also require that the economic effect of the allocation be “substantial.”  In 

general, the economic effect of an allocation is “substantial” if there is a reasonable possibility that the allocation 

will affect substantially the dollar amounts to be received by the partners from the partnership, independent of tax 

consequences.  The economic effect of an allocation is not substantial, however, if, at the time the allocation 

becomes part of the operating agreement, (i) the after-tax economic consequences of at least one partner may, in 
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present value terms, be enhanced compared to such consequences if the allocation were not contained in the 

operating agreement, and (ii) there is a strong likelihood that the after-tax economic consequences of no partner will, 

in present value terms, be substantially diminished compared to such consequences if the allocation were not 

contained in the operating agreement.  In determining the after-tax economic benefit or detriment to a partner, tax 

consequences that result from the interaction of the allocation of such partner’s tax attributes that are unrelated to the 

partnership will be taken into account. 

The Treasury Regulations provide that allocations of loss or deduction attributable to nonrecourse liabilities 

of a partnership (“nonrecourse deductions”) cannot have an economic effect because, in the event there is an 

economic burden that corresponds to such an allocation, the creditor alone bears that burden.  Thus, nonrecourse 

deductions must be allocated in accordance with the partners’ interests in the partnership.  Allocations of 

nonrecourse deductions are deemed to be made in accordance with the partners’ interests in the partnership if, and 

only if, the following conditions are satisfied: 

1. Throughout the full term of the partnership, the partners’ capital accounts are maintained in 

accordance with the Treasury Regulations, and upon liquidation of the partnership, liquidating distributions are 

required to be made in accordance with the positive capital account balances of the partners. 

2. Beginning in the first taxable year in which there are nonrecourse deductions and thereafter 

throughout the full term of the partnership, the operating agreement provides for allocations of nonrecourse 

deductions among the partners in a manner that is reasonably consistent with allocations, which have substantial 

economic effect, of some other significant partnership item attributable to the property securing nonrecourse 

liabilities of the partnership. 

3. Beginning in the first taxable year of the partnership in which the partnership has nonrecourse 

deductions and thereafter throughout the full term of the partnership, the operating agreement contains a “minimum 

gain chargeback,” as defined in the Treasury Regulations. 

4. All other material allocations and capital account adjustments under the operating agreement are 

recognized in accordance with the Treasury Regulations. 

The Operating Agreement requires that the Members’ Capital Account balances be maintained in 

accordance with the Treasury Regulations, and liquidation proceeds are intended to be distributed to the Members in 

proportion to their positive Capital Account balances.  The Operating Agreement contains a “minimum gain 

chargeback” provision, and the nonrecourse deductions are to be allocated under the Operating Agreement in a 

manner that is reasonably consistent with allocations, i.e. in accordance with allocations of Net Income. Members 

are not required to restore a deficit Capital Account balance.  The Operating Agreement, however, contains a 

“qualified income offset” provision. 

Transfers of Units.  For federal income tax purposes, items of income, gain, loss, deduction or credit of 

the Company may be allocated to a Member only if they are received, paid or incurred by the Company during that 

portion of the year in which the Member is treated as a member of the Company for tax purposes. 

If any Member’s interest in the Company changes at any time during the Company’s taxable year, each 

Member’s share of each item of Company income, gain, loss, deduction and credit is to be determined by using any 

method prescribed by Treasury Regulations that takes into account the varying interests of the Members in the 

Company during the taxable year. 

The legislative history concerning this provision indicates that a monthly convention will be provided for 

by regulation.  Under this convention, partners entering on the sixteenth day of the month or later will be treated as 

entering on the first day of the following month, and partners entering during the first 15 days of the month will be 

treated as entering on the first day of the month.  The regulations may also provide for other conventions and may 

deny the use of any convention when the occurrence of significant, discrete events (e.g., a large, unusual gain or 

loss) would mean that use of the convention could result in significant tax avoidance. 
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The Net Income or Net Loss allocable to any Units transferred during any year will be allocated among the 

persons who were the holders thereof during such year in proportion to the number of months that each such holder 

was recognized as the owner of such Units during the year (for the purposes of such allocation, ownership for each 

month is determined as of the fifteenth day of each month).  A holder who purchases a Unit during the first 15 days 

of a month will receive allocations of Net Income and Net Loss relative to such month.  A holder who purchases a 

Unit on or after the sixteenth day of the month will be treated for income tax allocation purposes as acquiring the 

Unit on the first day of the following month.  The holder of a Unit will be required to report a share of the 

Company’s Net Income or Net Loss during the period of such holder’s ownership on his or her personal income tax 

return even though the holder receives no distributions with respect to such period of ownership and/or the amount 

distributed to such holder has no relationship to the amount that he or she is required to report. 

Calculation of a Member’s Adjusted Basis.  Each Member’s adjusted basis in his or her Units will be 

equal to such Member’s cash Capital Contributions increased by (i) the amount of his or her share of the Net Income 

of the Company, and (ii) his or her share of nonrecourse indebtedness to which the Investments are subject, if any.  

A Member’s share of nonrecourse liabilities is the sum of (i) the Member’s share of Company minimum gain; 

(ii) the amount of any taxable gain that would be allocated to the Member under Section 704(c); and (iii) the 

Member’s share of the excess nonrecourse liabilities.  The Operating Agreement specifies that the excess 

nonrecourse liabilities will be allocated in proportion to the outstanding Units. 

A Member’s basis in his or her Units is reduced, but not below zero, by (x) the amount of the Member’s 

share of Company Net Loss and expenditures that are neither properly deductible nor properly chargeable to the 

Member’s capital account and (y) the amount of cash distributions received by the Member from the Company.  For 

purposes of calculating a Member’s adjusted basis in his or her Units, any reduction in the amount of Company 

nonrecourse indebtedness will be treated as a cash distribution to such Member in accordance with the Member’s 

allocable share of such indebtedness and accordingly will reduce the basis in such Member’s Units.  

The Treasury Regulations employ an economic risk of loss analysis to determine whether a Company 

liability is a recourse or nonrecourse liability and to determine the Members’ shares of any liability of the Company.  

Under the Treasury Regulations, a partnership’s liability is a recourse liability to the extent that any partner or 

related person bears the economic risk of loss for that liability.  A Member’s share of any recourse liability of the 

Company equals the portion, if any, of the economic risk of loss for such liability that is borne by the Member. 

A Member bears the economic risk of loss for a Company liability to the extent that the Member (or a 

related person) would bear the economic burden of discharging the obligation represented by that liability if the 

Company were unable to do so (reduced by any right of reimbursement).  In the case of a limited liability company, 

such as the Company, a member generally will not bear the economic risk of loss for any Company liability because 

the member has no obligation to contribute additional capital to the Company.  

If no Member bears the economic risk of loss for a Company liability, the liability is a nonrecourse liability 

of the Company.  An exception to this rule applies in the case of a partner (or related person) who makes a 

nonrecourse loan to the Company.  In such a case, the lending or related partner is considered to bear the economic 

risk of loss for such liability.  

Permanent loans for the Investments are anticipated to be nonrecourse to the Company.  It is anticipated 

that the lenders’ sole recourse will be the Investments and collateral securing the Investments.  Although it is 

expected that there will be typical nonrecourse carve-outs for the loans for which the Company will be personally 

liable, Members should be entitled to include in their tax basis their share of the loans if the nonrecourse provisions 

in the loans are as anticipated. If the loans are recourse, Members cannot include the amount of the loans in their 

adjusted basis and the deductions attributable to the loans will be allocated to the Members that bear the economic 

risk of loss. 

To the extent that a Member’s share of Company Net Loss exceeds the adjusted basis of such Member’s 

Units at the end of the Company year in which such Net Loss occurs, such excess Net Loss cannot be used in that 

year by the Member for any purpose, but is allowed as a deduction at the end of the first succeeding Company 

taxable year, and subsequent Company taxable years, to the extent that the adjusted basis of such Member’s Units at 

the end of any such year exceeds zero (before reduction by such excess Net Loss from a prior year). 
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Treatment of Cash Distributions from the Company.  The Operating Agreement provides for various 

cash distributions resulting from operations of the Company.  Cash distributions (including for federal income tax 

purposes, a Member’s share of any reduction in nonrecourse indebtedness) made to a Member, other than those 

made in exchange for or in redemption of all or part of a Member’s Units, will generally not affect the calculation of 

a Member’s distributive share of Net Income or Net Loss from the Company.  Such distributions are generally first 

applied against and reduce the Member’s adjusted basis in his or her Units.  To the extent that such distributions are 

so applied against and reduce the adjusted basis of the Member’s Units, they will not give rise to a realization of 

income, gain or loss by the Member.  Cash distributions in excess of a Member’s adjusted basis in his or her Units 

will result in the recognition of gain to the extent of such excess.  Ordinarily, any such recognized gain will be 

treated as gain from the sale or exchange of a Unit.  See “Treatment of Gain or Loss on Disposition of Units” below. 

Net Income in Excess of Cash Distributions.  It is possible that a Member’s share of the Company Net 

Income may exceed the cash distributed to the Member with respect to his or her Units and such Member’s tax 

liability on that share may even exceed such distribution. 

Treatment of Liquidating Distributions.  Generally, upon liquidation or termination of the Company, 

gain will be recognized by a Member only to the extent that cash is distributed (including the Member’s share of any 

reduction in Company nonrecourse liabilities) in excess of such Member’s adjusted basis in his or her Units at the 

time of distribution. 

Treatment of Gain or Loss on Disposition of Units.  It is not expected that any public market will 

develop for the Units.  Furthermore, Members may not be able to liquidate their Units promptly at reasonable prices 

since any transferee of Units will be required to comply with the minimum purchase requirements and the investor 

suitability requirements imposed by the transferee’s state of residence or by the Company and since all assignees of 

Units may be admitted as Substituted Members only with the consent of the Manager. 

Any gain or loss realized by a Member upon the sale or exchange of Units will generally be treated as 

capital gain or loss, provided that such Member is not deemed to be a “dealer” in such securities.  However, any 

portion of the gain that is attributable to unrealized receivables (which includes, for these purposes, depreciation 

recapture attributable to the Investments) or inventory items (which will include Investments held for re-sale) will 

generally be treated as ordinary income.  If the Member’s holding period for the Units sold or exchanged is more 

than one year, the portion of any gain realized that is capital gain will be treated as long-term capital gain. 

A transferor member must notify the Company of a sale or exchange of his or her Units involving 

unrealized receivables or inventory.  Once the Company is so notified, it must report to the IRS the transferor and 

the transferee on the sale or exchange.  Penalties will apply to the failure by the transferor partner to report to the 

Company, and the failure by the Company to report to the IRS the transferor and the transferee. 

In determining the amount realized upon the sale or exchange of Units, a Member must include, among 

other things, the Member’s share of Company indebtedness.  Therefore, it is possible that the gain realized on a 

Member’s sale of Units may exceed the cash proceeds of the sale, and, in some cases, the income taxes payable with 

respect to the gain realized on the sale may exceed such cash proceeds. 

Sale or Other Disposition of the Investments.  In general, if the interests in the Investments constitute 

capital assets in the hands of the Company, any profit or loss realized by the Company on a sale or exchange (except 

to the extent that such profit represents depreciation recapture taxable as ordinary income) will be treated as capital 

gain or loss under the Code.  Capital gain that is equal to or less than past depreciation (other than ordinary income 

recapture) taken on an Investment will be taxed to individuals at 25%.  Any additional capital gain attributable to 

property held more than 12 months will generally be taxed to individuals at 20%.  If, however, it is determined that 

the Company is a “dealer” in real estate for federal income tax purposes or that the assets sold constitute 

“Section 1231 assets” (such assets are capital assets involuntarily converted and depreciable business property held 

for more than 12 months), the gain or loss will not be capital gain or loss.   

If the Company is deemed a “dealer” and the Investments are not considered to be capital assets or 

Section 1231 assets, any gain or loss on the sale or other disposition of the Investments would be treated as ordinary 

income or loss.  The Company will hold and operate the Investments for investment purposes.  The Manager 
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believes that it is likely that the Company will not be deemed to be a “dealer” with respect to the Investments and 

that income received from the sale of the Investments will be treated as capital gain.  The question of “dealer” status 

is a question of fact to be determined at the time of the sale of the Investments.   

If the assets sold or involuntarily converted constitute Section 1231 assets, a Member would combine his or 

her distributive share of Company gains or losses attributable to such assets with any other Section 1231 gains or 

losses realized by such Member in that year, and the resultant net Section 1231 gains or losses would be taxed as 

capital gains or constitute ordinary losses, as the case may be.  This treatment may be altered depending on each 

Member’s disposition of Section 1231 property over several years.  In general, net Section 1231 gains are recaptured 

as ordinary income to the extent of net Section 1231 losses in the five preceding taxable years. 

In determining the amount realized upon the sale, exchange or other disposition of the Investments, the 

Company must include, among other things, the amount of any liability to which the Investments are subject.  

Furthermore, the Company may take back purchase money obligations as part of the consideration for the sale of the 

Investments.  The Company may try to structure any such sale so as to qualify as an “installment sale” for federal 

income tax purposes, but there can be no assurance that any such sale could or would so qualify.  Unless such sale 

qualifies as an “installment sale,” the Company would generally be deemed to have received as proceeds of such 

sale the fair market value of such purchase money obligations. 

Thus, the Company’s gain on the disposition of any such property may exceed the cash proceeds, if any, of 

such disposition, and in some cases the income taxes payable by the Members with respect to such gain may exceed 

the cash proceeds, if any. 

Foreclosure.  In the event of a foreclosure of a mortgage or deed of trust on the Investments, the Company 

would realize gain, if any, in an amount equal to the excess of the outstanding mortgage over the adjusted tax basis 

of the Property, even though the Company might realize an economic loss upon such a foreclosure.  In addition, the 

Members could be required to pay income taxes with respect to such gain even though they receive no cash 

distributions as a result of such foreclosure. 

Company Termination for Tax Accounting Purposes.  The Company will terminate for tax purposes if 

within a 12-month period 50% or more of the capital and profits interests in the Company are sold or exchanged.  

Termination of the Company for tax purposes would not cause a Member to recognize gain unless such Member’s 

share of the Company’s cash (or cash deemed distributed as a result of relief of indebtedness) exceeded the adjusted 

basis of the Member’s Units.  Nor would it cause a Member to recognize loss unless the Company’s assets at the 

time of termination consisted solely of cash or certain unrealized receivables or substantially appreciated inventory 

and the Member’s share thereof was exceeded by his or her adjusted basis. 

Dissolution.  A dissolution of the Company pursuant to state law prior to expiration of its term should not 

by itself create tax consequences for the Members unless the dissolution is followed by a liquidation of the 

Company.  Such dissolution and liquidation might create adverse tax and economic consequences for the Company.  

For example, if, as a result of a dissolution, the Company were required to liquidate the Company’s Property during 

a limited period of time, the Company might sustain substantial economic losses based on the original cost of the 

Property.  Nevertheless, the Company might realize substantial taxable gain on such disposition as a result of the use 

of borrowing in connection with acquisition of the Investments.  See “Sale or Other Disposition of the Investments” 

above. 

Tax Elections.  The Company may make certain elections for federal income tax reporting purposes that 

could result in various items of Company income, gain, loss, deduction and credit being treated differently for tax 

and Company purposes than for accounting purposes. 

The Code provides for optional adjustments to the basis of the Investments for purposes of measuring both 

depreciation and gain upon distributions of Company property (Section 734) and transfers of Units (Section 743) 

provided that a Company election has been made pursuant to Section 754.  The general effect of such an election is 

that transferees of Units are treated, for purposes of computing depreciation and gain, as though they had acquired a 

direct interest in the Company assets, and the Company is treated for such purposes, upon certain distributions to 
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partners, as though it had newly acquired an interest in the Company assets and therefore acquired a new cost basis 

for such assets.  Any such election, once made, is irrevocable without the consent of the IRS. 

As a result of the complexities and added expense of the tax accounting required to implement such an 

election, the Manager does not presently intend to make such an election, although it is empowered to do so by the 

Operating Agreement.  Therefore, any benefits that might be available to the Members by reason of such an 

adjustment to basis will be foreclosed.  In addition, a Member may have greater difficulty selling Units since the 

purchaser will obtain no current tax benefits from the investment to the extent that such investment exceeds his or 

her allocable share of the Company’s basis in its assets and may be required to recognize taxable income to the 

extent of such excess, even though the purchaser does not realize any economic profit. 

Accrual Method of Accounting.  Section 461(a) of the Code provides that the amount of any deduction 

allowed under the Code shall be taken for the taxable year that is the proper taxable year under the method of 

accounting used in computing taxable income.  The Company, subject to Section 446(b) of the Code, which 

provides the IRS with authority to require the use of an accounting method that clearly reflects income, is required 

to use the accrual method of accounting pursuant to Section 448 of the Code.  The Company will use the accrual 

method of accounting in calculating its income.  In general, an accrual-basis taxpayer may deduct an expense in the 

year that his or her obligation for the payment is absolutely fixed and the amount thereof can be determined with 

reasonable accuracy.  The liability must also be binding and enforceable, and there must be reasonable belief on the 

part of the debtor that the liability will be paid and there must be economic performance of the particular item or 

transaction underlying the liability and deduction.  If the liability arises out of another person’s providing services to 

the Company, economic performance occurs as the services are provided.  If the liability arises out of another 

person’s providing property to the Company, economic performance occurs as the property is provided.  If the 

liability arises out of the Company’s use of property, economic performance occurs as the Company uses the 

property.  If the liability requires the Company to provide property or services, economic performance occurs as the 

Company provides the property or services.  If the IRS determines that the accounting method used by the Company 

does not clearly reflect income, the income of the Company, and consequently the Members, could be substantially 

and adversely impacted. 

The Company will not be able to change its method of accounting in the future without the consent of the 

IRS.  The IRS can withhold its permission and, even if it granted permission for a change in accounting method, the 

IRS would require conditions and adjustments to the Company’s income that could be disadvantageous to the 

Members. 

Deductibility of Interest.  Interest will accrue and be payable on loans used to acquire, and that are 

secured by, the Investments.  The deduction of such interest is limited by the rules limiting the deductibility of 

passive losses discussed above.  

Company Tax Returns.  The federal income tax returns of the Company may be audited by the IRS and 

such an audit may result in adjustments to the various items reported by the Company.  For example, various 

deductions claimed by the Company on its returns of income could be disallowed in whole or in part on audit, 

thereby resulting in an increase in the Net Income or a reduction in the Net Loss of the Company.  The disallowance 

of such deductions in whole or in part could increase a Member’s taxable income without the receipt of any 

additional cash distributions from the Company. 

The IRS has shifted the focus of its audits from the partner level to the Company level.  Members may be 

bound by actions taken by the Manager at the Company level during the course of an audit. 

Payments to the Manager and its Affiliates.  The Manager and its Affiliates will receive various fees 

described elsewhere in this Memorandum.  The tax treatment of the significant fees is set forth below. 

The Company will pay certain Offering expenses.  The Manager will treat the expenses of the Offering as 

nonamortizable syndication costs, and these costs will be capitalized.  These costs consist of Organizational and 

Offering Expenses. 
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The property management fees and asset management fees should be deductible as an ordinary and 

necessary business expense to the extent that the fees represent an ordinary and necessary expense and do not 

exceed the reasonable value of the services for which they are paid.  Because the determination of whether these 

fees qualify as ordinary and necessary business expenses is inherently factual, there is no assurance that this 

determination may not be challenged by the IRS or that this determination would be upheld if challenged by the 

IRS.  

The Company will reimburse the Manager for actual costs incurred in furnishing certain administrative 

services and facilities to the Company, including accounting, data processing, duplication, transfer agent expenses, 

professional fees, recording, communication expenses and certain acquisition expenses of the Investments.  The 

allocation of such costs between deductible expenses and nondeductible expenses will depend upon a determination 

to be made when such costs are actually incurred in the future. 

Real estate brokerage commissions will be treated as capitalized expenditures and added to the basis of the 

Investments.  The amount of such brokerage commissions cannot be estimated at this time. 

In addition, there are additional limits on the deductibility of payments between related parties.  No 

deduction is allowed for a payment by an accrual basis taxpayer to a related cash basis recipient until such time as 

the recipient includes the payment in income.  The definition of related party for purposes of this provision includes 

a partnership and any partner in the partnership.  The Company will be on the accrual method of accounting.  

Therefore, if the Company accrues liabilities to related parties that are on the cash basis, no deduction will be 

allowed until payment to the related party is actually made. 

Organization and Syndication Expenses 

Expenses paid or incurred in connection with the organization and syndication of a partnership must be 

capitalized.  Expenses of organizing a partnership may be amortized over a period of not less than 60 months.  

However, syndication expenses may not be deducted currently nor amortized.  The determination as to whether 

expenses are organization or syndication expenses is a factual determination which will initially be made by the 

Company.  The IRS could challenge the Company’s allocations between organization and syndication expenses.  

Consequently, expenses that are treated as subject to amortization could be recharacterized as nondeductible 

syndication expenses. 

Tax-Exempt Use Property 

Units may be purchased by both tax-exempt entities and entities not exempt from taxation.  

Section 168(h)(6) of the Code provides that in certain instances where a partnership has as partners both tax-exempt 

entities and persons or entities not exempt from taxation, a portion of the property owned by the Company will be 

deemed tax-exempt use property and will be required to be depreciated over the greater of 40 years or 125% of any 

long-term lease.  Under Section 168(h)(6) of the Code, unless the Company’s allocation of Company tax items is 

determined to be a qualified allocation, any property owned by the Company will be deemed to be tax-exempt use 

property to the extent of the tax-exempt entities’ proportionate share of the Company.  One of the requirements to 

have a qualified allocation is that the allocations of Company tax items must have substantial economic effect under 

Section 704(b)(2) of the Code. 

Unrelated Business Taxable Income 

Qualified Plans (i.e., any pension, profit sharing or stock bonus plan that is qualified under 

Section 401(a) of the Code, but excluding individual retirement accounts), certain educational institutions, 

individual retirement accounts (“IRAs”) and certain other tax exempt entities (“Tax Exempt Entities”), although 

generally exempt from federal income taxation under Section 501(a) of the Code, nevertheless are subject to tax to 

the extent that their unrelated business taxable income (“UBTI”) exceeds $1,000 during any tax year.  Generally, an 

allocation of income from property that is “debt financed property” will result in UBTI.  Debt financed property is 

generally defined to mean any property as to which there is “acquisition indebtedness.”  The Company will generate 

UBTI as a result of debt financing. 
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Qualified Plans (but not IRAs or Tax Exempt Entities) and certain educational organizations may, under a 

special rule set forth in Section 514(c)(9) of the Code, avoid the characterization of their distributive share of income 

from debt-financed real estate of a partnership as UBTI unless any of the following factors apply:  (i) the price for 

the acquisition or improvement of the real property is not a fixed amount determined as of the date of the acquisition 

or the completion of the improvements; (ii) the amount of indebtedness or any other amount payable with respect to 

such indebtedness, or the time for making any payments of any such amount, is dependent, in whole or in part, upon 

any revenue, income, or profits derived from such real property; (ii) the real property is at any time after its 

acquisition leased to the person selling such property or certain persons related to the seller; (iv) the real property is 

acquired from, or is at any time after the acquisition leased to certain related persons; (v) any person described in 

clause (iii) or (iv) provides financing in connection with the acquisition or improvements; or (vi) none of the 

following is true:  (a) all of the partners are “qualified organizations;” (b) each allocation to a partner which is a 

qualified organization is a “qualified allocation;” or (c) the “fractions” rule in Section 514(c)(9)(E) of the Code is 

met. 

The Investments acquired by the Company may be classified as debt-financed property depending on the 

type of financing obtained on the Investments.  Although there is some uncertainty regarding the application of the 

“fractions rule,” the Manager has attempted to comply with the rules under Section 514(c)(9).  In the event that the 

receipt of UBTI from the Company will have an adverse impact on an investor, such investor should consult his or 

her own tax consultant prior to investing in the Company.   

If a Qualified Plan’s, IRA’s or Tax Exempt Entity’s share of the UBTI from the Company and other 

investments exceeds $1,000 during any tax year the Qualified Plan, IRA or Tax Exempt Entity will be required to 

pay taxes on such UBTI.  Whether a Qualified Plan’s, IRA’s or Tax Exempt Entity’s UBTI will exceed this $1,000 

exclusion in any year will depend upon whether or to what extent the Company qualifies for the exception, the 

actual operations of the Company, the size of the Qualified Plan’s, IRA’s or Tax Exempt Entity’s investment in the 

Company, the taxable income of the Company, and the amount of such Qualified Plan’s, IRA’s or Tax Exempt 

Entity’s UBTI from other investments.  If any properties are financed, an allocable portion of the income directly 

associated with such financed property reduced by an allocable portion of deductions (computing depreciation on a 

straight-line basis) directly associated with such financed properties will be treated as UBTI.  The allocable portion 

of income and deductions will be equal to the ratio of indebtedness on such properties outstanding from time to time 

to the basis in such properties as adjusted from time to time.  When the Company disposes of a financed property, a 

Qualified Plan, IRA or Tax Exempt Entity may be required to recognize an allocable portion of the gain as UBTI 

based on the ratio between the indebtedness as of the date of sale and the basis of such property.  

The portion of the Company income that is not deemed to be UBTI will continue to be exempt for a 

Qualified Plan, IRA or Tax-Exempt Entity even if a portion of the Company’s income is deemed to be UBTI.  

Moreover, such UBTI will not affect the exemption from taxation of a Qualified Plan’s, IRA’s or Tax-Exempt 

Entity’s normal investment income from sources other than the Company nor will it affect its tax status.  For further 

details on the application of UBTI, Qualified Plan, IRA or Tax-Exempt Entity investors are urged to consult their 

tax advisors. 

For certain other tax-exempt entities, such as charitable remainder trusts and charitable remainder unitrusts 

(as defined in Section 664 of the Code), the receipt of any UBTI may have extremely adverse tax consequences.  For 

example, if such a trust or unitrust received any UBTI during a taxable year, a tax will be imposed on such trust in 

an amount equal to the amount of UBTI received by the trust.  Charitable remainder trusts and charitable remainder 

unitrusts should consult their own tax advisors before the purchase of any Units. 

State and Local Taxes 

In addition to the federal income tax consequences described above, you should consider the state tax 

consequences of an investment in the Company.  A Member’s distributive share of the taxable income or loss of the 

Company generally will be required to be included in determining the Member’s reportable income for state and 

local tax purposes.  The Investments will be located throughout the western United States.  Consequently, Members 

may generate other state source income.  In such case, the Members will be required to pay other state income tax.  

In addition, Members may be required to file a state income tax return in the states where the Investments are 

located. 
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Each prospective investor’s tax situation is different and tax laws are constantly changing and, thus, 

you are urged to consult your own tax counsel regarding the tax consequences of an investment in Units. 

CERTAIN CONSIDERATIONS APPLICABLE TO ERISA, GOVERNMENTAL AND OTHER PLAN 

INVESTORS 

Employee benefit plans that are subject to the fiduciary provisions of ERISA (including, without limitation, 

pension and profit-sharing plans) and plans that are subject to Section 4975 of the Code (including, without 

limitation, IRAs) (each, a “Benefit Plan Investor”), as well as governmental plans and other employee benefit 

plans, accounts or arrangements that are not subject to the fiduciary provisions of ERISA or Section 4975 of the 

Code, and entities deemed to hold “plan assets” of any of the foregoing (collectively, with Benefit Plan Investors, 

referred to as “Plans”), may generally invest in the Company, subject to the following considerations. 

General Fiduciary Considerations for Investment in the Company by Plan Investors   

The fiduciary provisions of ERISA, and the fiduciary provisions of pension codes applicable to 

governmental or other employee benefit plans or retirement arrangements that are not subject to ERISA may impose 

limitations on investment in the Company.  Fiduciaries of Plans, in consultation with their advisors, should consider, 

to the extent applicable, the impact of such fiduciary rules and regulations on an investment in the Company.  

Among other considerations, the fiduciary of a Plan should take into account the composition of the Plan’s portfolio 

with respect to diversification; the cash flow needs of the Plan and the effects thereon of the illiquidity of the 

investment; the economic terms of the Plan’s investment in the Company; the Plan’s funding objectives; the tax 

effects of the investment and the tax and other risks described in the sections of this Memorandum discussing tax 

considerations and risk factors; the fact that the investors in the Company are expected to consist of a diverse group 

of investors (including, taxable and tax-exempt entities) and the fact that the management of the Company will not 

take the particular objectives of any investors or class of investors into account. 

Plan fiduciaries should also take into account the fact that, while the Manager will have certain general 

fiduciary duties to the Company, the Manager will not have any direct fiduciary relationship with or duty to any 

investor, either with respect to its investment in Units or with respect to the management and investment of the 

assets of the Company.  Similarly, it is intended that the assets of the Company will not be considered plan assets of 

any Plan or be subject to any fiduciary or investment restrictions that may exist under pension codes specifically 

applicable to such Plans.  Each Plan will be required to acknowledge and agree in connection with its investment in 

Units to the foregoing status of the Company and the Manager and that there is no rule, regulation or requirement 

applicable to such investor that is inconsistent with the foregoing description of the Company and the Manager. 

Plan fiduciaries may be required to determine and report annually the fair market value of the assets of the 

Plan.  Since it is expected that there will not be any public market for the Units, there may not be an independent 

basis for the Plan fiduciary to determine the fair market value of the Units. 

ERISA and Other Benefit Plan Investors.  A fiduciary acting on behalf of a Benefit Plan Investor, in 

addition to the matters described above, should take into account the following considerations in connection with an 

investment in the Company. 

ERISA Restrictions if the Company Holds Plan Assets.  If the Company is deemed to hold plan assets of 

the investors that are Benefit Plan Investors, the investment in the Company by each such Benefit Plan Investor 

could constitute an improper delegation of investment authority by the fiduciary of such Benefit Plan Investor.  In 

addition, any transaction the Company enters into would be treated as a transaction with each such Benefit Plan 

Investor and any such transaction (such as a property lease, sale or financing) with certain “parties in interest” (as 

defined in ERISA) or “disqualified persons” (as defined in Section 4975 of the Code) with respect to a Benefit Plan 

Investor could be a “prohibited transaction” under ERISA or Section 4975 of the Code. If the Company were subject 

to ERISA, certain aspects of the structure and terms of the Company could also violate ERISA. 

ERISA Plan Assets.  Under ERISA and regulations issued thereunder by the Department of Labor (the 

“Regulation”), generally, a Benefit Plan Investor’s assets would be deemed to include an undivided interest in each 
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of the underlying assets of the Company unless investment in the Company by Benefit Plan Investors is not 

“significant” or the Company constitutes an “operating company” (each as defined below). 

Significant Investment by Benefit Plan Investors.  Investment by Benefit Plan Investors would not be 

“significant” if less than 25% of the value of each class of equity Units (excluding the interests of the Manager and 

any other person who has discretionary authority or control, or provides investment advice for a fee (direct or 

indirect) with respect to the assets of the Company, and affiliates (other than a Benefit Plan Investor) of any of the 

foregoing persons) is held by Benefit Plan Investors.  Commingled vehicles that are subject to ERISA are generally 

counted as Benefit Plan Investors for this purpose only to the extent of investment in such entity by Benefit Plan 

Investors. 

The Manager reserves the right to reject subscriptions in whole or in part for any reason, including that the 

investor is a Benefit Plan Investor.  The Manager will also have the authority to restrict transfers of Units, and may 

require a full or partial withdrawal of any Benefit Plan Investor to the extent it deems appropriate to avoid having 

the assets of the Company be deemed to be plan assets of any Benefit Plan Investor – see the discussions in the 

sections in this Memorandum on transfers and withdrawals. 

Operating Company Status of Company.  If participation by Benefit Plan Investors in the Company is 

“significant” as defined above, the Manager intends to conduct the operations of the Company so as to qualify as an 

“operating company,” including a “real estate operating company” or a “venture capital operating company,”, so 

that the assets of the Company will not be considered “plan assets” of any Benefit Plan Investor.  In order to 

constitute a “venture capital operating company” under the Regulation, an entity such as the Company must, on its 

initial valuation date and during each annual valuation period, have at least 50% of its assets (valued at cost, 

excluding short-term investments pending long-term commitment or distribution) invested in operating companies 

with respect to which the entity obtains direct contractual rights to participate significantly in management 

decisions, and must regularly exercise its rights in the ordinary course of its business.  In order to constitute a “real 

estate operating company” under the Regulation, an entity such as the Company must, on its initial valuation date 

and during each annual valuation period, have at least 50% of its assets (valued at cost, excluding short-term 

investments pending long-term commitment or distribution) invested in real estate which is managed or developed 

and with respect to which such entity has the right to substantially participate directly in the management or 

development activities, and must engage directly, in the ordinary course of its business, in real estate management or 

development activities. 

There is very little authority regarding the application of ERISA and the Regulation to entities such as the 

Company, and there can be no assurance that the U.S. Department of Labor or the courts would not take a position 

or promulgate additional rules or regulations that could significantly impact the “plan asset” status of the Company. 

Prohibited Transaction Considerations.  Fiduciaries of Benefit Plan Investors should also consider 

whether an investment in the Company could involve a direct or indirect transaction with a “party in interest” or 

“disqualified person” as defined in ERISA and Section 4975 of the Code, and if so, whether such prohibited 

transaction may be covered by an exemption.  ERISA contains a statutory exemption that permits a Benefit Plan 

Investor to enter into a transaction with a person who is a party in interest or disqualified person solely by reason of 

being a service provider or affiliated with a service provider to the Benefit Plan Investor, provided that the 

transaction is for “adequate consideration”.  There are also a number of administrative prohibited transaction 

exemptions that may be available to certain fiduciaries acting on behalf of a Benefit Plan Investor.  Fiduciaries of 

Benefit Plan Investors should also consider whether investment in the Company could involve a conflict of interest.  

In particular, a prohibited conflict of interest could arise if the fiduciary acting on behalf of the Benefit Plan Investor 

has any interest in or affiliation with the Company or the Manager. 

Governmental Plans.  Government sponsored plans are not subject to the fiduciary provisions of ERISA 

and are also not subject to the prohibited transaction provisions under Section 4975 of the Code.  However, federal, 

state or local laws or regulations governing the investment and management of the assets of such plans may contain 

fiduciary and prohibited transaction requirements similar to those under ERISA and the Code discussed above and 

may include other limitations on permissible investments.  Accordingly, fiduciaries of governmental plans, in 

consultation with their advisors, should consider the requirements of their respective pension codes with respect to 

investments in the Company, as well as the general fiduciary considerations discussed above. 
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The fiduciary of each prospective governmental plan investor will be required to represent and warrant that 

investment in the Company is permissible, complies in all respects with applicable law and has been duly 

authorized. 

Individuals Investing With IRA Assets.  Units sold by the Company may be purchased or owned by 

investors who are investing assets of their IRAs.  The Company’s acceptance of an investment by an IRA should not 

be considered to be a determination or representation by the Manager or any of its respective affiliates that such an 

investment is appropriate for an IRA.  In consultation with its advisors, each prospective IRA investor should 

carefully consider whether an investment in the Company is appropriate for, and permissible under, the terms of its 

IRA governing documents.  IRA investors should consider in particular that the Units will be illiquid and that it is 

not expected that a significant market will exist for the resale of the Units, as well as the other general fiduciary 

considerations described above.   

Although IRAs are not subject to ERISA, they are subject to the provisions of Section 4975 of the Code, 

prohibiting transactions with “disqualified persons” and investments and transactions involving fiduciary conflicts.  

A prohibited transaction or conflict of interest could arise if the fiduciary making the decision to invest has a 

personal interest in or affiliation with the Company, the Manager or any of their respective affiliates.  In the case of 

an IRA, a prohibited transaction or conflict of interest that involves the beneficiary of the IRA could result in 

disqualification of the IRA.  A fiduciary for an IRA who has any personal interest in or affiliation with the 

Company, the Manager or any of their respective affiliates, should consult with his or her tax and legal advisors 

regarding the impact such interest may have on an investment in Units with assets of the IRA.   

Investors that are IRAs should consult with their counsel and advisors as to the prohibited transaction, 

conflict of interest and other provisions of the Code applicable to an investment in the Company.   

The foregoing discussion is general in nature and is not intended to be all-inclusive.  Each Plan fiduciary 

should consult with its legal advisor concerning the considerations discussed above before making an investment in 

the Company.  No assurance can be given that future regulations, changes in administrative regulations or rulings or 

court decisions will not significantly modify the requirements summarized herein.  Any such changes may be 

retroactive and thereby apply to transactions entered into prior to the date of their enactment or release. 

ACCEPTANCE OF SUBSCRIPTIONS OF ANY PLAN IS IN NO RESPECT A REPRESENTATION BY 

THE COMPANY, THE MANAGER, OR ANY OF THEIR AFFILIATES OR ANY OTHER PARTY THAT 

SUCH INVESTMENT MEETS THE RELEVANT LEGAL REQUIREMENTS WITH RESPECT TO THAT 

PLAN OR THAT AN INVESTMENT IN THE COMPANY OR ANY CONTINUED HOLDING OF 

COMPANY INTERESTS IS AN APPROPRIATE OR PERMISSIBLE INVESTMENT FOR SUCH PLAN.  

EACH PLAN FIDUCIARY SHOULD CONSULT WITH HIS OR HER OWN LEGAL ADVISORS AS TO 

THE PROPRIETY OF AN INVESTMENT IN THE COMPANY IN LIGHT OF THE SPECIFIC 

REQUIREMENTS APPLICABLE TO THAT PLAN. 

Circular 230 Required Disclaimer 

Please note that any discussions of federal income tax matters set forth in this Memorandum have 

been written solely to support the marketing of the Units, and are not intended to be used and cannot be used 

by any prospective investor for purposes of avoiding penalties that may be imposed under federal tax law.  

All prospective investors must consult their own independent legal, tax, accounting and financial advisors 

regarding the federal income tax consequences of investing in the Units in the context of their own particular 

circumstances, and must represent that they have done so as a condition to investing in the Units.   

REPORTS 

The Manager will keep proper and complete records and books of account for the Company, using the 

accrual method of accounting.  These books and records will be kept at the Company’s principal place of business 

and each Member (or a duly authorized representative) will at all times, during normal business hours, have the right 

to inspect, examine and copy from them. 
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The Company will send Members generally within 120 days after the end of each fiscal year of the 

Company:  (i) financial statements for the Company; and (ii) tax information regarding the Company necessary for 

completion of their tax returns.  The Company also will send the Members investor reports on a semi-annual basis 

and audited financials on an annual basis. 

LITIGATION 

There are no legal actions pending against the Company, or the Manager, nor are any such proceedings 

contemplated. 

ACCOUNTING MATTERS 

Method of Accounting 

The Company will maintain its books and records and report its income tax results according to the accrual 

method of accounting. 

Fiscal Year 

Unless changed by the Manager as permitted under the Code, the fiscal year of the Company will be the 

calendar year. 

Distributions 

Distributions made in the initial years of the Company may be a return of capital and not investment 

income.  During its initial years, the Company may show a net loss from operations. 

LEGAL REPRESENTATION 

The Company has retained the law firm of Belice, Inc. (the “Firm”) to advise it in connection with the 

preparation of this Memorandum, the Operating Agreement and the Subscription Agreement.  The Firm has not 

been retained to represent the interests of any prospective investors or Members in connection with this Offering.  

Investors that are evaluating or purchasing Units should retain their own independent legal counsel to review this 

Offering, the Memorandum, the Operating Agreement, the Subscription Agreement and any other documents related 

to this Offering, and to advise them accordingly. 

ADDITIONAL INFORMATION 

The Manager will answer inquiries from subscribers concerning the Company and other matters relating to 

the offer and sale of the Units, and the Manager will afford subscribers the opportunity to obtain any additional 

information to the extent the Manager possesses such information or can acquire such information without 

unreasonable effort or expense that is necessary to verify the information in this Memorandum. 

Subscribers are entitled to review copies of other material contracts relating to the Company described in 

this Memorandum and copies of the Manager’s organizational documents. 
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EXHIBIT B  

INSTRUCTIONS TO INVESTORS AND SUBSCRIPTION AGREEMENT 

 

 



 

 

EXHIBIT C  

PROJECTION OF INCOME AND CASH FLOWS FOR THE COMPANY 

Cunat Multifamily Investment Fund II      

5 Year Cash Flow Projection      

Year Ended 31-Dec-19 31-Dec-20 31-Dec-21 31-Dec-22 31-Dec-23 

Revenue      

Gross Rental Income $ 5,023,159 $ 6,904,447 $ 9,419,407 $ 10,930,127 $ 11,205,241 

Less Vacancy $ (909,036) $ (980,846) $ (294,703) $ (515,394) $ (560,262) 
Less Concession (if any) $ (25,787) $ (3,959) $ - $ - $ - 
Net Rental Income $ 4,088,336 $ 5,919,642 $ 9,124,704 $ 10,414,733 $ 10,644,979 

Less Bad Debt $ (143,763) $ (84,033) $ (21,611) $ - $ - 
Other Income $ 225,419 $ 309,806 $ 443,230 $ 497,471 $ 508,189 

Total Revenue $ 4,169,992 $ 6,145,414 $ 9,546,324 $ 10,912,204 $ 11,153,168 

Expenses 
     

Administrative Expense $ (212,251) $ (263,982) $ (336,571) $ (384,073) $ (393,733) 
Insurance $ (105,561) $ (143,767) $ (194,267) $ (224,599) $ (230,221) 

Management Fee and Payroll $ (653,763) $ (851,169) $ (1,122,244) $ (1,297,577) $ (1,330,593) 
Repairs And Maintenance $ (573,874) $ (574,690) $ (609,657) $ (670,319) $ (687,682) 
Real Estate Tax $ (815,405) $ (1,117,450) $ (1,472,654) $ (1,607,761) $ (1,641,851) 
Utilities $ (233,161) $ (285,380) $ (358,416) $ (406,355) $ (416,460) 

Total Expenses $ (2,594,015) $ (3,236,438) $ (4,093,808) $ (4,590,685) $ (4,700,539) 

Net Operation Income $ 1,575,978 $ 2,908,976 $ 5,452,516 $ 6,321,519 $ 6,452,629 

Reserve $ (57,083) $ (221,250) $ (412,583) $ (503,250) $ (506,000) 

NOI after Reserve $ 1,518,894 $ 2,687,726 $ 5,039,932 $ 5,818,269 $ 5,946,629 

Interest Expense $ (853,604) $ (1,646,967) $ (2,513,058) $ (3,208,449) $ (3,429,254) 

Net Income Before Tax $ 625,623 $ 328,559 $ 1,072,008 $ 959,220 $ 864,575 

Income Tax $ - $ - $ - $ - $ - 

Net Income $ 769,129 $ 328,559 $ 1,072,008 $ 959,220 $ 864,575 

Capital Expenditure $ (10,218,775) $ (16,815,640) $ (9,730,502) $ (714,333) $ (506,000) 

Construction Loan Draw $ 10,178,775 $ 16,775,640 $ 9,623,835 $ 297,000 $ - 

Capital Reserve Draw $ 40,000 $ 40,000 $ 3,708,000 $ 714,333 $ 506,000 

Net of Capital Expenditure & Draw $ - $ - $ 3,601,333 $ 297,000 $ 0 

Add-back Accrued Interest $ 539,451 $ 1,339,222 $ 1,694,749 $ 321,455 $ - 

Mortgage Principal Pay Down $ (142,042) $ (147,800) $ (248,985) $ (782,262) $ (991,324) 
Operation Cash Flow $ 1,062,699 $ 2,232,182 $ 7,573,971 $ 2,446,012 $ 1,526,051 
LLC Management Fee $ (220,000) $ (220,000) $ (220,000) $ (220,000) $ (220,000) 

Financing Fee $ (976,221) $ - $ (577,158) $ (587,345) $ - 
Guaranty Fee $ (488,110) $ - $ - $ - $ - 

Net Operation Cash Flow $ (621,632) $ 2,012,182 $ 6,776,814 $ 1,638,668 $ 1,306,051 

Refinancing Proceeds $ - $ - $ 28,425,018 $ 28,926,717 $ - 

Loan Principal Pay Down $ - $ - $ (29,009,131) $ (19,599,364) $ - 

Capital Cash Flow $ - $ - $ (584,113) $ 9,327,353 $ - 



 

 

 

 

 

 

 

Cunat Multifamily Investment Fund II        

Investment Analysis        

Year Ended  31-Dec-19 31-Dec-20 31-Dec-21 31-Dec-22 31-Dec-23 

Planed Distribution from Operation   $ (700,000) $ 2,000,000 $ 6,700,000 $ 1,600,000 $ 1,300,000 

Planed Cash flow from Sinking Fund   $ 1,700,000 $ - $ - $ - $ - 
Planed Distribution from Refinancing   $ - $ - $ (500,000) $ 9,200,000 $ - 

 
Capital Contribution Basis Balance 

 
$ 20,000,000 

 
$ 20,000,000 

 
$ 20,000,000 

 
$ 20,000,000 

 
$ 11,300,000 

 
$ 11,300,000 

Preferred Return   $ 1,600,000 $ 1,600,000 $ 1,600,000 $ 1,600,000 $ 904,000 
Distributed Preferred Return   $ 1,000,000 $ 2,000,000 $ 1,800,000 $ 1,600,000 $ 904,000 
Distributed Preferred Return From Capital   $ - $ - $ (500,000) $ 500,000 $ - 

Accumulated Unpaid Preferred Return   $ 600,000 $ 200,000 $ 500,000 $ - $ - 

Property Cap Rate at Exit 7.0% 
      

Property Value at Exit   $ 22,513,965 $ 41,556,807 $ 77,893,081 $ 90,307,413 $ 92,180,420 
Disposition Fee 2.0%  $ (450,279) $ (831,136) $ (1,557,862) $ (1,806,148) $ (1,843,608) 
Mortgage Loan Balance    $ (25,681,061)  $ (43,653,771)  $ (54,578,060)  $ (64,060,160)  $ (63,068,836) 

Sale Proceed  $ (3,617,376) $ (2,928,100) $ 21,757,159 $ 24,441,106 $ 27,267,976 
Reserve Balance        

Sale Proceed with Reserve back        

 
Cash Flow to Investor 

       

Average Annual Return Hurdle 12.0% 20,000,000 $ 22,400,000 $ 24,800,000 $ 27,200,000 $ 29,600,000 $ 32,000,000 

Average Annual Return Hurdle 18.0% 20,000,000 $ 23,600,000 $ 27,200,000 $ 30,800,000 $ 34,400,000 $ 38,000,000 
Preferred Return   $ 1,000,000 $ 2,000,000 $ 1,300,000 $ 2,100,000 $ 904,000 
Capital Basis Return   $ - $ - $ - $ 8,700,000 $ - 
Share Distribution   $ - $ - $ 3,920,000 $ - $ 316,800 

Annual Distribution   $ 1,000,000 $ 2,000,000 $ 5,220,000 $ 10,800,000 $ 1,220,800 

Accumulated Annual Distribution   $ 1,000,000 $ 3,000,000 $ 8,220,000 $ 19,020,000 $ 20,240,800 
Distribution of Cash Balance when Exit       $ 127,070 
Sales Proceed to Investor 1st layer      $ 11,632,130 

 2nd layer      $ 6,000,000 
 3rd layer      $ 145,563 

Estimated Annual Cash Flow to Investor (20,000,000) $ 1,000,000 $ 2,000,000 $ 5,220,000 $ 10,800,000 $ 19,125,563 

Cash Flow to Sponsor 
       

Accumulated Preferred Return catch up   $ - $ - $ - $ - $ - 

Distributed Preferred return catch up   $ - $ - $ - $ - $ - 

Unpaid Preferred Return Catch Up balance  $ - $ - $ - $ - $ - 
Share Distribution   $ - $ - $ 980,000 $ - $ 79,200 

Sales Proceed to Sponsor       $ 9,490,283 

Estimated Cash Flow to Sponsor  (2,000,000) $ - $ - $ 980,000 $ - $ 9,569,483 

Projected total Distribution to Investor 
  

$ 38,145,563 
   

- 

Projected Avg Annual Return to Investor  18.1%     

Projected IRR to Investor   17.1%     



 

 

 

  


